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DEPARTMENT  OF  TRANSPORTATION 

Fedetai  Highway  Administration 

49  CFR  Parts  350, 355,  and  396 

tFHWA  Docket  Nos.  MC-91-7,  MC-91-15, 
and  MC-92-17] 

RIN  2125-AC90 

Motor  Carrier  Safety  Assistance 
Program 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). _ 

summary:  This  notice  proposes 
revisions  to  the  Motor  Carrier  Safety 
Assistance  Program  (MCSAP)  which  has 
been  reauthorized  through  FY 1997 
pursuant  to  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991. 
The  MCSAP  provides  flnancial 
assistance  to  States  to  enforce  the 
Federal  Motor  Carrier  Safety  and 
Hazardous  Materials  Regulations  or 
compatible  State  regulations  pertaining 
to  commercial  motor  vehicle  safety.  The 
reauthorizing  legislation  contains  a 
number  of  provisions  which  must  be 
incorporated  into  the  program  before  the 
fiscal  year  1993.  The  program  for  FY 
1992  remains  substantially  unchanged, 
and  the  existing  regulations  at  49  CFR 
part  350  continue  to  govern  until  a  final 
rule  is  issued.  The  revisions  proposed 
herein,  if  promulgated,  will  shape  the 
program  for  the  following  five  fiscal 
years,  and  comments  are  sought  with 
respect  to  those  revisions,  particularly 
those  aspects  of  the  proposal  where 
there  is  some  room  for  flexibility. 

This  proposal  also  incorporates  into 
part  350  a  requirement  from  the  Motor 
Carrier  Safety  Act  of  1990  that 
violations  found  during  inspections 
funded  under  MCSAP  be  corrected  and 
that  States  participating  in  the  MCSAP 
adopt  a  verification  program  to  ensure 
that  commercial  motor  vehicles  and 
operators  thereof  found  in  violation  of 
safety  requirements  have  subsequently 
been  brought  into  compliance.  Finally, 
this  notice  proposes  the  addition  of  a 
new  part  355  which  will  implement  the 
recommendations  of  the  Commercial 
Motor  Vehicle  Safety  Regulatory  Review 
Panel  intended  to  carry  out  the 
objectives  of  the  Motor  Carrier  Safety 
Act  of  1984  with  respect  to  achieving  the 
benefits  of  uniform  enforcement  of 
consistent  commercial  motor  vehicle 
safety  regulations  nationwide. 

These  latter  two  objectives  continue 
rulemaking  actions  that  had  been 
initiated  under  Dockets  No.  MC-91-7 
[RIN  2125-AClll  and  No.  MC-91-15 


[RIN  2125-AC76].  Those  dockets  are 
now  closed. 

DATES:  Comments  must  be  received  on 
or  before  June  15, 1992. 

ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC-92- 
17,  room  4232,  HCC-10,  Office  of  the 
Chief  Counsel,  Federal  Highway 
Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Commenters 
may,  in  addition  to  submitting  “hard 
copies”  of  their  comments,  submit  a 
floppy  disk  (either  1.2  Mb  or  360Kb 
capacity)  in  a  format  that  is  compatible 
with  popular  word  processing  programs 
such  as  WordPerfect,  WordStar,  or 
MacWord.  The  software  used  should  be 
identified  by  the  commenters  (e.g., 
WordPerfect  5.1).  All  comments 
received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t.,  Monday 
through  Friday,  except  legal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Retta  M.  Besse,  Office  of  Motor 
Carrier  Safety  Operations,  (202)  366- 
9579,  or  Mr.  Paul  L  Brennan,  Office  of 
the  Chief  Counsel,  (202)  366-0834, 
Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Office  hours  are  fixim  7:45  a.m.  to 
4:15  p.m.,  e.t.,  Monday  through  Friday, 
except  legal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Motor  Carrier  Safety  Assistance 
Program  (MCSAP)  was  first  authorized 
in  the  Surface  Transportation 
Assistance  Act  of  1982  (STAA)  (secs. 
401-404,  Pub.  L.  97-424, 96  Stat.  2097, 
2154  (49  U.S.C.  app.  2301  et  seq.)),  and 
reauthorized  in  the  Commercial  Motor 
Vehicle  Safety  Act  of  1986  (sec.  12014, 
Pub.  L  99-570, 100  Stat.  3207,  3207-186). 
The  original  authorization  contained 
certain  conditions  States  would  have  to 
meet  to  be  eligible  for  financial 
assistance  and  established  funding 
levels  beginning  at  $10  million  for  FY 
1984  and  increasing  by  $10  million  each 
year  until  the  maximum  of  $50  million 
was  reached  in  the  final  year  of  FY  1988. 
On  August  31. 1983,  the  FHWA 
published  an  interim  final  rule  with 
request  for  comments  establishing  the 
MCSAP  in  49  CFR  part  350  (48  FR 
39455).  With  a  few  minor  amendments, 
the  regulations  were  published  in  final 
form  in  the  Federal  Register  of 
September  27. 1984  (49  FR  38134),  and 
have  not  been  amended  since. 

The  reauthorizing  legislation  in  1986 
added  contract  authority  to  the  grant 
program,  extended  availability  of  funds 


for  obligation  three  years  beyond  the 
year  of  appropriation,  and  increased  the 
funding  levels  to  $50  million  per  year  in 
FY’s  1987  and  1988,  and  to  $ra  million 
per  year  in  FY’s  1989  through  1991. 

Although  not  required  by  legislation, 
the  regulations  in  part  350  provided  an 
allocation  formula  for  the  distribution  of 
the  MCSAP  funds  to  the  various  States. 
Recognizing  that  few  States  had  existing 
motor  carrier  safety  programs  and  hence 
most  States  would  be  unable  to  meet  the 
conditions  for  financial  assistance,  the 
regulations  established  two.  types  of 
grants.  Small  development  grants  in 
fixed  amounts  were  made  available  to 
assist  States  in  reaching  minimum 
eligibility  requirements  for  the  receipt  of 
funds  to  reimburse  them  for  actual 
enforcement  activities.  Implementation 
grants  were  available  by  allocation 
formula  to  those  States  that  were  able  to 
meet  the  funding  conditions  to 
reimburse  them  for  the  Federal  share  (80 
percent)  of  the  cost  of  eligible 
enforcement  activities.  The  operative 
document,  which  provides  the  basis  for 
a  grant  agreement,  is  a  State 
Enforcement  Plan  (SEP)  describing  what 
activities  the  State  proposes  to 
undertake  in  the  succeeding  fiscal  year 
for  the  amount  requested  in  the  grant 
application. 

In  the  Motor  Carrier  Safety  Act  of 
1984  (the  1984  Act)  (49  U.S.C.  app.  2501 
et  seq.].  Congress  clearly  embarked 
upon  a  plan  to  establish  the 
preeminence  of  Federal  regulation  in  the 
area  of  commercial  motor  vehicle  safety. 
The  1984  Act  first  required  the  Secretary 
of  Transportation  to  issue  or  reissue 
regulations  pertaining  to  commercial 
motor  vehicle  safety.  That  was 
accomplished  by  the  republication,  with 
some  minor  revisions,  of  the  Federal 
Motor  Carrier  Safety  Regulations,  49 
CFR  parts  390  through  396,  under  both 
the  preexisting  authority  in  49  U.S.C, 
3102  and  the  1984  Act  (53  FR  18058,  May 
19, 1988). 

Next,  the  1984  Act  created  a 
Commercial  Motor  Vehicle  Safety 
Regulatory  Review  Panel  (Safety  Panel) 
comprised  of  the  Secretary  or  his 
delegate  as  chairman  and  14  members, 
seven  representing  the  interests  of  State 
and  local  regulatory  agencies  and  the 
other  seven  representing  the  interests  of 
business,  consumer,  labor  and  safety 
advocates.  The  mission  of  the  Safety 
Panel  was  to  assist  the  Secretary  in  the 
required  review  of  existing  State  laws 
and  regulations  affecting  commercial 
motor  vehicle  safety  to  determine  their 
consistency  with  the  Federal 
regulations.  The  Safety  Panel 
accomplished  its  mission  with  the 
publication  of  its  report,  “Achieving 
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Compatibility  of  State  and  Federal 
Safety  Requirements,”  in  August  1990. 
The  report  found  incompatible  safety 
laws  and  regulations  in  15  States  and 
the  District  of  Columbia,  and 
recommended  that  they  not  continue  to 
be  enforced  after  July  1, 1992. 

The  Safety  Panel  also  recommended 
that  the  FHWA  establish  procedures  for 
the  continual  review  and  analysis  of  the 
compatibility  of  State  safety  laws  and 
regulations  with  the  Federal 
requirements.  Acting  on  these 
recommendations,  the  FHWA  published 
a  notice  of  proposed  rulemaking  on 
February  22. 1991  (56  FR  7319),  which 
proposed  to  incorporate  an  annual 
review  process  into  the  States’  required 
submissions  for  MCSAP  eligibility. 

Lastly,  the  1984  Act  authorized  the 
Secretary  to  preempt  State  laws  and 
regulations  affecting  commercial  motor 
vehicle  safety  which  were  found  to  be 
inconsistent  with  Federal  laws  and 
regulations.  Such  finding  would  have  the 
effect  of  rendering  the  inconsistent 
provisions  unenforceable,  but  the  law 
was  silent  as  to  the  means  by  which 
States  could  be  compelled  or  induced  to 
enforce  the  Federal  safety  rules  or  such 
State  rules  as  were  determined  to  be 
compatible.  The  MCSAP  is  the  obvious 
means  by  which  this  void  can  be  Hlled. 

New  Legislation 

The  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  (Pub.  L  102-240, 105  Stat.  1914) 
was  signed  into  law  on  December  18, 
1991.  Title  IV  of  that  Act  is  the  Motor 
Carrier  Act  of  1991  (MCA  of  1991), 
section  4002  of  which  reauthorizes 
MCSAP  at  gradually  increasing  funding 
levels  through  FY  1997.  The  new 
legislation  adds  several  conditions  for 
eligibility  for  participation  in  MCSAP; 
provides  MCSAP  funds  to  encourage  the 
States  to  include  certain  related 
enforcement  activities  in  their 
enforcement  programs;  and  changes  the 
maintenance  of  effort  requirement.  The 
average  expenditure  by  a  State  on 
fundable  activities  over  the  three  fiscal 
years  preceding  enactment,  exclusive  of 
Federal  funds  and  State  funds  used  to 
match  Federal  funds,  becomes  the  basis 
on  which  the  level  of  effort  is  to  be 
maintained  in  the  year  of  the  grant. 

The  new  legislation  also  allows  for  in- 
kind  contributions  by  States  to  be 
counted  toward  their  matching  shares; 
increases  the  availability  of  allocated 
funds  for  expenditure  by  the  State  to  the 
year  of  allocation  plus  one  year; 
specifically  authorizes  discretionary 
reallocation  of  unobligated  funds; 
provides  for  an  administrative 
takedown  of  up  to  1.25  percent,  and 
earmarks  75  percent  of  that  takedown 


for  nonfederal  training;  and  requires 
minimum  funding  levels  for  certain 
specified  programs.  Finally,  the  MCSA 
of  1991  mandates  the  development 
within  six  months  of  an  “improved" 
formula  and  process  for  allocation  of  the 
funds,  and  within  nine  months,  the 
issuance  of  regulations  specifying 
“guidelines  and  standards  for  ensuring 
compatibility  of  intrastate  commercial 
motor  vehicle  safety  laws  and 
regulations  with  the  Federal  motor 
carrier  safety  regulations.” 

*1116  Proposal 

The  purposes  of  this  proposal  are:  (1) 
To  accommodate  all  of  the  revisions  to 
the  MCSAP  required  by  the  1991 
legislation  in  one  rulemaking  by 
amending  49  CFR  part  350  accordingly; 

(2)  to  incorporate  the  requirements  of 
the  Motor  Carrier  Safety  Act  of  1990 
(sec.  15.  Pub.  L  101-500, 104  Stat.  1218) 
with  respect  to  verification  of  correction 
of  out-of-service  conditions  with  new 
prescriptions  in  the  1991  legislation;  and 

(3)  to  implement  the  Safety  Panel 
recommendations.  These  purposes  are 
intended  to  be  accomplished  in  one 
omnibus  rulemaking  action  covering  the 
MCSAP  in  part  350  and  preemption 
determinations  in  part  355. 

Because  so  much  of  the  existing  rule  is 
being  afiected  by  the  new  legislation, 
the  FHWA  is  publishing  a  revised  part 
350  in  its  entirety,  rather  than  piecemeal 
insertions,  deletions  and  revisions,  for 
the  ease  of  the  reader. 

I.  MCSAP  Conditions 

A.  Authority  and  Reciprocity 

Section  4002(a)(1)  of  the  ISTEA 
amends  the  existing  condition  of 
MCSAP  (49  U.S.C.  2302(b)(1)(d))  with 
respect  to  a  State’s  right  of  entry  and 
inspection  authority  by  making  it 
commensurate  with  its  ability  to  carry 
out  the  State  Enforcement  Plan  (SEP) 
rather  than  its  authority  to  enforce  the 
compatible  State  rules,  regulations, 
standards  and  orders.  This  makes  the 
condition  more  relevant  in  that  the  State 
agency  responsible  for  conducting  the 
enforcement  activities  projected  in  the 
State’s  SEP  must  have  sufficient 
authority  to  do  those  tasks  effectively. 

Section  4002(a)(1)  also  adds  a 
reciprocity  requirement  to  the  extent 
that  States  receiving  MCSAP  funds  must 
recognize  and  accept  inspections 
conducted  in  other  jiuisdictions 
pursuant  to  the  North  American  Uniform 
Driver/Vehicle  Inspection  Standards 
(NAUD/VIS)  (formerly  known  as  the 
North  American  Inspection  Standard). 
This  has  always  been  the  intent  of  the 
MCSAP  roadside  inspection  program, 
and  date-coded  stickers  approved  by  the 


Commercial  Vehicle  Safety  Alliance 
(CVSA)  are  generally  accepted  as 
evidence  that  a  NAUD/VIS  inspection 
has  been  performed  within  the  time 
period  indicated  on  the  sticker 
(generally,  three  months).  The  mere 
presence  of  a  sticker  is  not  intended  to 
immunize  the  vehicle  or  the  driver  from 
inspection,  but  the  proposal  would 
require  that  the  sticker  be  accepted  as 
evidence  that  the  periodic  inspection 
requirement  of  49  CFR  part  396  (or 
equivalent  State  regulation)  has  been 
met  during  the  effective  period  of  the 
inspection  sticker,  and  that  trucks  with 
valid  stickers  should  be  given  low 
priority  during  roadside  inspections.  The 
proposed  regulation  incorporates  these 
changes  in  §  350.11(g). 

B.  Program  Effectiveness 

Section  4002(a)(4)  of  the  ISTEA  adds 
seven  paragraphs  to  section  402(b)(1)  of 
the  STAA  (49  U.S.C.  app.  2302(b)(1)) 
ensiuing  that  the  SEP’s  will  contribute  to 
the  overall  effectiveness  of  MCSAP  by 
providing  for  certain  conditions  in  the 
plan.  Some  of  these  conditions  are 
already  incorporated  in  varying  degrees. 
It  should  be  noted  that  some  of  the  new 
conditions  are  mandatory,  while  some 
are  optional,  and  still  others  are  to  be 
promoted  without  references  to 
resources.  While  it  is  FHWA’s  intention 
to  require  addressing  these  conditions  in 
the  annual  SEFs,  comments  are 
requested,  particularly  from  State  and 
local  enforcement  officials,  on  the 
receptivity  of  such  initiatives  and  the 
relative  readiness  of  their  agencies  to 
undertake  the  necessary  improvements 
to  accommodate  these  activities. 

In  49  U.S.C.  app.  2302(b)(1):  1.  New 
paragraph  (H)  requires  that  if  the  State 
opts  to  use  its  MCSAP  funds  for  newly 
eligible  program  activities  described 
below  (size  and  weight  enforcement, 
drug  interdiction,  and  traffic 
enforcement),  the  State  must  ensure  that 
the  basic  commercial  motor  vehicle 
safety  program  is  not  diminished. 
Proposed  §  350.11(1)  contains  this 
requirement.  (See  discussion  below  on 
optional  programs.) 

2.  New  paragraph  (I)  provides  that  the 
SEP  must  ensure  that  fines  imposed  and 
collected  by  the  State  for  violations  of 
commercial  motor  vehicle  safety 
regulations  be  reasonable  and 
appropriate  and  that  the  State  will  seek 
to  implement  into  law  and  practice  the 
recommended  fine  schedule  published 
by  the  CVSA.  To  implement  this 
provision  proposed  §  350.11  (m)  requires 
this  assurance.  If  State  fines  are  not 
closely  in  line  with  the  recommended 
fine  schedule  published  by  the  CVSA, 
the  SEP  will  be  called  into  question,  and 
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it  could  be  grounds  for  disapproved.  The 
FHWA  will  also  continue  to  work  with 
the  CVSA  in  its  eHorts  to  review 
periodically  its  schedule  so  that  it  is 
maintained  as  an  elective  means  to 
promote  compliance  with  the  safety 
regulations  and  to  deter  violations. 

3.  New  paragraph  (})  requires  that  the 
SEP  be  coordinated  with  the  State 
Highway  Safety  Plan  developed  under 
section  402  of  title  23,  United  States 
Code.  Proposed  §  350.13(b)(5)  requires 
the  State  to  ensure  this  coordination, 
which  would  generally  be  done  through 
the  States'  hi^way  safety 
representatives  or  their  equivalent 

4.  New  paragraph  (K)  requires 
assurances  to  be  provided  in  the  SEP’s 
of  the  48  contiguous  States  that 
participation  in  SAFETYNET  be 
achieved  by  January  1, 1994.  Proposed 
§  350.11(n)  therefore  provides  for 
participation  in  SAFETYNET  by  January 
1. 1994.  As  SAFETYNET  is  continuing  to 
be  developed  and  expanded,  the  extent 
of  the  required  participation  will  be 
determined  by  the  FHWA  based  on  the 
minimum  data  needs  from  each  State  to 
support  a  comprehensive  and  eH'ective 
safety  compliance  and  enforcement 
program. 

SAFETYNET  is  an  information  system 
which  supports  the  MCSAP  compliance 
and  enforcement  policies,  as  well  as  the 
direct  Federal  compliance  and 
enforcement  program.  The  system  is 
used  to  identify  motor  carriers  and 
compile  information  about  their  safety 
compliance  histories.  The  States  enter 
data  on  vehicles  and  drivers  inspected 
under  MCSAP  grants,  as  well  as 
commercial  motor  vehicle  accidents 
occurring  within  their  jurisdictions.  The 
system  is  then  used  to  plan  compliance 
efforts  with  respect  to  those  carriers  that 
evidence  safety  problems. 

5.  New  paragraph  (L)  provides  that  the 
State  must  give  assurances  in  the  SEP 
that  it  will  emphasize  and  improve 
enforcement  of  State  and  local  traffic 
safety  laws  and  regulations  pertaining 
to  commercial  motor  vehicle  safety. 
Proposed  §  350.11(o)  will  reflect  this 
requirement.  The  States  are  encouraged 
to  use  MCSAP  funds  for  traffic  safety 
enforcement  related  to  commercial 
motor  vehicles,  provided  there  is  no 
diminution  in  the  effectiveness  of  their 
existing  MCSAP  efforts. 

6.  New  paragraph  (M)  requires  the 
SEP  to  include  assurances  ffiat  the  State 
will  promote  activities:  a.  To  enforce 
restrictions  on  the  use  of  alcohol  and 
drugs  by  commercial  motor  vehicle 
operators  that  would  remove  abusers 
from  the  highways,  speciffcally  throu^ 
ready  access  to  detection  and  measuring 
equipment.  The  FWHA  is  currently 
studying  the  feasibility  of  roadside 


testing  for  alcohol  and  dnig  use  by  truck 
drivers,  and  will  shortly  be  proposing 
regulations  to  implement  the  dnig  and 
alcohol  testing  requirements  of  the 
Omnibus  Transportation  Employee 
Testing  Act  of  1991  (title  V  of  Pub.  L 
102-143, 105  Stat  952  (49  U.S.C.  app. 
2717)).  It  is  hoped  that  the  overall  drug 
and  alcohol  testing  program  for 
commercial  motor  vehicle  operators  will 
eventually  include  a  random  roadside 
element,  and  the  FHWA  will  be  seeking 
the  cooperation  of  the  States  in  this 
effort  In  the  meantime,  the  proposed 
regulation  will  call  for  the  necessary 
assurances  required  by  this  new 
provision. 

b.  To  train  MCSAP  enforcement 
personnel  in  the  recognition  of  drivers 
impaired  by  alcohol  or  drugs.  MCSAP 
funds  are  not  the  only  source  of 
ffnancial  assistance  for  such  training 
activities  and  the  FHWA  encourages 
States  to  make  effective  use  of  other 
funds,  such  as  the  23  U.S.C.  402  funds, 
for  this  purpose. 

c.  To  enforce  commercial  motor 
vehicle  licensing  requirements, 
especially  the  Commercial  Drivers 
License  (CDL),  a  national  requirement 
for  the  operation  of  the  defined 
commercial  motor  vehicles,  effective 
April  1, 1992.  The  FHWA  intends  to  use 
the  resources  of  the  MCSAP  to  verify 
compliance  with  the  CDL  requirements, 
and  this  condition  has  been  included  in 
the  proposed  regulations. 

d.  To  improve  enforcement  of 
hazardous  materials  transportation 
regulations  by  encouraging  more 
inspections  of  shipper  facilities  and 
hazardous  cargo  on  commercial  motor 
vehicles.  The  proposed  regulation 
contains  a  requirement  that  the  SEP 
address  this  Initiative. 

Proposed  5  350.13(b)(6)  requires  that 
these  assurances  be  provided  in  the 
SEP. 

7.  New  paragraph  (N)  requires  that  the 
SEP  also  provides  assurances  that  the 
State  will  promote:  a.  Effective 
interdiction  activities  with  respect  to  the 
transportation  of  controlled  substances 
by  commercial  motor  vehicle.  Such 
activities  are  now  eligible  at  the  option 
of  the  State  for  funding  under  the 
expanded  MCSAP,  provided  that  the 
basic  commercial  motor  vehicle  safety 
enforcement  program  is  not  diminished. 
The  FHWA  will  continue  to  work  with 
the  States  in  developing  effective 
interdiction  activities  to  the  extent  they 
are  consistent  with  the  objectives  of  the 
motor  carrier  safety  program,  and  the 
appropriate  assurances  are  required  in 
the  proposed  rule. 

b.  Effective  use  of  local  resources  in 
the  enforcement  of  commercial  motor 
vehicle  safety  and  hazardous  materials 


transportation  regulations.  While 
provision  for  such  assurances  is 
included  in  the  proposed  rule,  the 
FHWA  is  interested  in  comments  ffom 
State  and  local  agency  officials 
regarding  the  feasibility  of  integrating 
local  enforcement  activities.  We  are 
particularly  interested  in  how  these 
efforts  might  be  coordinated  “under  the 
supervision  and  direction  of  the  State 
motor  vehicle  safety  agency." 

These  assurances  are  also  required  by 
proposed  §  350.13(b)(6)  to  be  included  in 
the  SEP. 

n.  Maintenance  of  Effort 

Section  4002(b)  of  the  ISTEA  amends 
the  maintenance  of  effort  requirement 
originally  provided  in  the  STAA  of  1982 
by  changing  the  base  period  for 
measuring  level  of  effort  from  the 
average  of  the  two  full  fiscal  years 
preceding  enactment  of  the  STAA  to  the 
average  of  the  three  full  ffscal  years 
preceding  enactment  of  the  ISTEA.  This 
change  could  have  a  significant  impact 
on  participating  States  as  the  level  of 
expenditures  in  the  most  recent  period  is 
likely  to  be  considerably  higher  than 
that  of  the  earlier  period.  The  new 
provision  makes  it  clear  that  the  States 
need  not  count  any  Federal  funds  or 
State  funds  used  to  match  Federal  fimds, 
but  continues  to  require  the  aggregation 
of  expenditures  by  the  State  and  its 
political  subdivisions.  The  amended 
subsection  now  also  requires  the 
counting  of  expenditures  for 
enforcement  of  commercial  motor 
vehicle  size  and  weight  limitations,  for 
drug  interdiction  and  for  enforcement  of 
State  traffic  safety  laws  and  regulations 
as  those  activities  are  described  in 
section  4002(c)  of  the  ISTEA,  which 
adds  a  new  subsection  (e)  to  section  402 
of  the  STAA. 

The  clear  intent  of  maintenance  of 
effort  provisions  is  that  Federal  funds 
are  made  available  to  supplement  State 
funds  and  not  to  replace  them.  The 
proposed  regulation  carries  out  this 
intent  without  placing  any  undue 
burdens  on  the  States  during  a  time 
when  many  of  them  are  facing  ffscal 
problems.  In  calculating  the  aggregate 
expenditures  in  the  base  period.  States 
need  only  coimt  actual  costs  of 
programs  in  which  MCSAP  funds  are 
intended  to  participate  in  the  projected 
year. 

As  further  discussed  below,  MCSAP 
funding  is  proposed  to  be  available  for 
three  types  of  grants.  If  a  State  intends 
to  continue  a  basic  commercial  motor 
vehicle  inspection  program  with  no 
involvement  of  local  jurisdictions  and 
no  optional  enhancements,  it  need  only 
compute  actual  State  expenditures  on 
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commercial  motor  vehicle  and  motor 
carrier  inspectional  activities  over  and 
above  its  cost  in  matching  any  MCSAP 
grants  and  exclusive  of  any  Federal 
funds  or  State  funds  used  to  finance  any 
federally  sponsored  demonstration  or 
pilot  projects. 

If  a  State  intends  to  use  MCSAP  funds 
for  drug  interdiction  activities  involving 
commercial  motor  vehicles,  it  need  not 
count  any  State  or  local  expenditures 
associated  with  the  federally  sponsored 
Drug  Interdiction  Assistance  Program 
(DIAP).  Similarly,  if  a  State  opts  to  use 
MCSAP  funds  for  truck  size  and  weight 
enforcement,  the  eligibility  of  such 
enforcement  activities  is  limited  to 
specific  locations,  and  the  computation 
of  States  base  years  expenditures  on 
such  activities  may  also  be  so  limited. 
The  computation  may  also  exclude  any 
State  funds  used  to  match  Federal 
expenditures  on  such  activities  or  State 
funds  used  to  participate  in  any 
federally  sponsored  joint  activities. 
Finally,  if  a  State  opts  to  use  MCSAP 
funds  for  enforcement  of  traffic  laws 
and  regulations  speciHcally  related  to 
commercial  motor  vehicle  operations, 
for  maintenance  of  effort  purposes,  it 
need  only  count  its  expenditures  in  the 
base  period  on  traffic  enforcement 
activities  that  were  so  specffically 
related. 

The  same  narrow  computation  should 
be  applied  to  expenditures  by  political 
subdivisions,  but  only  when  MCSAP 
funds  are  to  be  used  to  finance  activities 
by  those  political  subdivisions,  or  to 
replace  activities  formerly  performed  by 
those  jurisdictions. 

Alternatively,  for  ease  of  computation, 
a  State  may  tally  all  its  costs  related  to 
activities  currently  eligible  for  MCSAP 
funding,  average  them  over  the  past 
three  fiscal  years,  and  use  that  figure  for 
maintenance  of  effort  purposes. 

m.  Optional  Programs  and  Types  of 
Grants 

A.  Optional  Programs 

Section  4002(c]  of  the  ISTEA  permits 
the  use  of  MCSAP  funds  for  related 
activities  that  go  beyond  enforcement  of 
Federal  rules,  regulations,  standards, 
and  orders  applicable  to  commercial 
motor  vehicle  safety  and  compatible 
State  rules,  regulations,  standards  and 
orders.  In  the  past.  Federal  funds  were 
made  available  for  pilot  projects  to 
I  demonstrate  the  effectiveness  of  such 

activities  when  conducted  in  relation  to 
’  commercial  motor  vehicle  safety 

i  enforcement,  and  this  is  the  first  time 

[  they  are  eligible  to  be  programmed  into 

\  the  SEP's  and  eligible  for  participation 

\  in  MCSAP.  Although  none  of  these 

I  programs  is  mandatory,  the  requirement 


that  SEP’s  address  these  issues  and 
provide  satisfactory  assurances  that 
efforts  will  be  undertaken  to  improve 
these  areas  is  a  strong  indication  that 
States  should  give  serious  consideration 
to  expanding  ffieir  commercial  motor 
vehicle  inspection  programs.  Moreover, 
the  ISTEA  directs  an  improved  funding 
allocation  formula  and  process  to 
provide  incentives  to  the  States  for 
"innovative,  successful,  cost-efficient  or 
cost-effective  programs,”  particularly  in 
the  areas  of  traffic  safety  enforcement 
when  coupled  with  inspections,  and 
increased  compatibility  of  commercial 
motor  vehicle  and  hazardous  materials 
regulations.  Consequently,  MCSAP 
funds  may  be  used  at  the  same 
participating  ratio  for  the  following  three 
program  activities  only  when  they  are 
carried  out  in  conjunction  with  an 
appropriate  type  of  inspection  of  the 
commercial  motor  vehicle  and  driver  for 
enforcement  of  State  or  Federal 
commercial  motor  vehicle  safety 
regulations: 

1.  Size  and  Weight  Limitations 

Eligible  activities  in  the  area  of  truck 
size  and  weight  limitation  enforcement 
are  relatively  restricted.  MCSAP  funds 
may  be  used  for  enforcement  activities 
at  locations  other  than  fixed  weighing 
facilities.  Therefore,  State  weighing 
operations  using  portable  scales  in 
conjunction  wiffi  roadside  vehicle  and 
driver  safety  inspections  are  eligible  for 
MCSAP  funding,  but  must  be  included  in 
the  SEP. 

The  statute  also  mentions  weight 
enforcement  activities  at  specific 
geographical  locations  where  the  weight 
of  the  vehicle  can  significantly  affect  the 
safe  operation  of  the  vehicle  (such  as 
steep  grades  or  moimtainous  terrain),  or 
at  seaports  where  intermodal  shipping 
containers  enter  and  exit  the  United 
States.  Weight  enforcement  activities  at 
these  locations  would,  of  course,  also  be 
eligible  for  MCSAP  funding  if  performed 
in  conjunction  with  commercial  motor 
vehicle  and  driver  safety  inspections. 
Such  weight  enforcement  activities  may 
be  conducted  at  fixed  weighing  facilities 
if  such  facilities  are  appropriately 
located. 

2.  Drug  Interdiction 

The  effectiveness  of  drug  interdiction 
as  an  adjunct  of  commercial  motor 
vehicle  safety  inspections  was 
successfully  demonstrated  in  federally 
funded  pilot  projects  in  various 
jurisdictions  over  the  past  three  years. 
Making  interdiction  activities  eligible 
under  MCSAP  will  allow  for  further 
development  of  this  initiative.  The 
absolute  requirement  that  the  activities 
be  carried  out  in  conjimction  with  an 


appropriate  type  of  inspection  assures 
the  focus  on  commercial  motor  vehicle 
safety.  Each  SEP  containing  a  drug 
interdiction  element  will  be  reviewed 
carefully  with  the  applicant  State  prior 
to  approval.  An  important  element  of 
effective  drug  interdiction  efforts  is 
interjurisdictional  coordination  which 
the  FHWA  may  facilitate. 

During  FY  1992,  $800,000  is  earmarked 
for  drug  interdiction  activities,  which 
are  not  absolutely  required  to  be  carried 
out  as  part  of  a  driver/vehicle 
inspection.  Thereafter,  there  are  no 
requirements  that  any  specific  portions 
of  MCSAP  funds  be  expended  on  this 
activity.  It  will  be  an  eligible  cost  item 
and  will  have  to  compete  with  other 
specified  activities  fimded  by 
supplemental  grants. 

3.  Traffic  Enforcement 

It  is  clear  that  this  newly  authorized 
use  of  MCSAP  funds  is  aimed  at 
deterring  violations  of  traffic  laws  and 
regulations  by  commercial  motor 
vehicles,  which,  because  of  their  size 
and  weight  or  hazardous  cargo,  and 
greater  exposure,  are  perceived  as 
substantial  threats  to  the  safety  of  other 
users  of  the  highway.  Thus,  because 
such  operational  offenses  as  reckless 
driving,  speeding,  tailgating  and 
disobedience  of  traffic  indicators,  when 
committed  in  a  large  commercial  motor 
vehicle,  have  the  potential  to  cause 
accidents  of  much  greater  magnitude 
than  passenger  cars,  it  is  logical  to 
emphasize  traffic  enforcement 
specifically  directed  at  commercial 
motor  vehicle  operations. 

Once  again,  it  is  important  to  note 
that  such  activities  are  eligible  for 
MCSAP  funding  only  when  carried  out 
in  conjunction  with  appropriate 
inspectional  activity.  Therefore, 
although  it  is  listed  in  the  proposed 
regulation  as  an  eligible  activity,  the 
SEPs  projecting  such  activity  will  be 
reviewed  carefully  to  assure  consistency 
with  the  overall  commercial  motor 
vehicle  safety  enforcement  program. 

B.  Types  of  Grants 

The  existing  regulations  in  part  350 
provide  for  two  different  types  of  grants: 
development  and  implementation.  The 
reason  for  this  dates  back  to  the  original 
authorization  in  the  STAA  of  1982. 
Because  most  States  did  not  have  a 
motor  carrier  safety  program  and  could 
not  meet  the  conditions  for 
participation,  it  was  considered 
important  to  make  grants  available  to 
States  to  develop  such  programs,  i.e., 
start-up  costs.  Now  that  virtually  all 
States  are  participating  or  have 
participated  in  MCSAP,  there  is  little 
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need  for  separate  development  grants. 
Therefore,  this  distinction  is  being 
eliminated  from  the  proposed  rule.  Small 
development  grants  would  still  be 
available  on  a  discretionary  basis  under 
limited  circumstances  in  a  new  category 
of  grants  proposed  in  this  rule. 

With  the  expansion  of  MCSAP  to 
include  eligibility  of  related  enforcement 
activities,  and  the  amended 
maintenance  of  effort  requirement,  the 
FHWA  believes  it  is  necessary  to 
provide  a  mechanism  to  facilitate  the 
continuation  of  an  acceptable  base  level 
of  heretofore  successful  inspection  and 
enforcement  efforts.  The  FHWA  is 
proposing  to  establish  three  types  of 
grants  for  this  purpose.  The  different 
types  of  grants  also  relate  to  the 
improved  allocation  formula  and 
process. 

1.  Basic  Grant 

The  first  category,  and  by  far  the 
largest,  includes  basic  roadside 
inspections  and  carrier  reviews  aimed  at 
enforcing  Federal  rules,  regulations, 
standards  and  orders  applicable  to 
commercial  motor  vehicle  safety  and 
compatible  State  rules,  regulations, 
standards  and  orders.  As  with  existing 
implementation  grants,  funding  for  these 
grants  will  be  distributed  tunong  the 
States  by  formula.  (See  below).  To  be 
eligible  for  a  basic  grant,  the  State  must 
meet  all  of  the  conditions  contained  in 
section  402(b)(1)  of  the  STAA  of  1982,  as 
amended  by  the  ISTEA,  which  have 
been  included  in  the  proposed 
regulations.  It  is  intended  that  this  grant 
category  cover  the  lion’s  share  of  the 
SEP's  and  include  all  the  customary 
activities  presently  funded  under 
MCSAP.  Since  nearly  all  driver/vehicle 
roadside  inspections  include  a  license 
check.  Commercial  Drivers  License 
(CDL)  enforcement  activities  will  also 
be  included  in  the  basic  grant. 

2.  Supplemental  Grants 

The  second  category  would  include 
activities  that  augment  the  basic 
programs  and  are  optional  with  the 
States.  These  would  include  the  new 
legislative  initiatives,  e.g.,  the  three 
optional  programs  discussed  above  (size 
and  weight  enforcement,  drug 
interdiction  and  traffic  safety 
enforcement).  Eligible  activities  might 
also  include  emphasis  areas  established 
by  FHWA  policy  in  consultation  with 
the  States,  or  trial  projects  to  determine 
the  feasibility  or  measure  the 
efiectiveness  of  various  enforcement 
initiatives.  The  principal  purposes  of 
these  supplemental  grants  is  to  provide 
incentives  for  innovative  programs  that 
are  cost  effective  and  efficient,  and  to 
assure  that  the  level  of  obligations  for 


traffic  enforcement  activities  reaches 
the  level  mandated  by  the  legislation. 

The  FHWA  is  keeping  these 
supplemental  activities  separate  from 
the  basic  grants  to  assure  that  the 
bedrock  programs,  which  have  proven 
cost  effective  and  have  made  MCSAP  so 
successful  during  its  relatively  brief 
existence,  are  preserved. 

3.  Special  Grants 

This  category  includes  small 
development  grants  which  would  be 
available  to  those  few  States  (i.e.. 
territories)  that  have  not  yet 
implemented  MCSAP  and  to  those  few 
States  which  may  have  discontinued,  or 
may  be  constrained  to  discontinue  in  the 
future,  their  MCSAP.  These  States  could 
be  eligible  for  small  grants  to  conduct 
activities  necessary  to  meet  or  resume 
the  conditions  for  a  full  basic  grant 
under  the  apportionment  formula.  Other 
States  could  use  these  grants  to  develop 
the  necessary  prerequisites  for 
expanded  activities.  Other  grants 
induded  in  this  category  are  those  that 
would  be  intended  to  fulfill  a  specific 
charge  mandated  by  Congress  or  to 
engage  in  research  studies  to  compile 
statistical  data  or  other  information  in 
support  of  regulatory  efforts  and 
compliemce  activities.  Enforcement  of 
licensing  requirements  under  the  CDL 
program,  in  effect  as  of  April  1, 1992, 
other  than  license  checks  in  conjunction 
with  roadside  vehicle/driver 
inspections,  would  be  an  eligible 
activity  imder  a  special  grant.  To  be 
eligible  for  this  category.  States  need  not 
be  eligible  for  basic  grants. 

rV.  Financial  Issue 

In  addition  to  increased  funding  levels 
over  its  6-year  life,  the  ISTEA  contains 
several  provisions  affecting  the 
financing  of  MCSAP.  These  include  a 
mandate  to  develop  “an  improved 
formula  and  processes  for  allocation 
among  eligible  States  of  the  funds;”  new 
treatment  of  availability,  release,  and 
reallocation  of  unused  funds;  specific 
allowance  for  inclusion  of  in-kind 
contributions  of  a  State  in  determining 
costs  incurred;  and  administrative 
takedown  with  reservations  for 
specified  purposes;  and  directions  for 
minimum  funding  of  certain  activities. 
These  issues  are  discussed  below  and 
included  in  the  proposed  regulation  to 
the  extent  necessary  to  implement  the 
legislation.  For  some  provisions,  e.g., 
funding  levels  and  reservation  and 
earmarking  of  funds  required  by  the 
ISTEA,  no  regulatory  action  is 
necessary. 


A.  Funding  Levels 

Section  4002(e)  of  the  ISTEA  amended 
section  404  of  ffie  STAA  of  1982  by 
gradually  increasing  the  annual 
authorizations  for  the  period  covered  by 
the  Act,  as  follows: 


Fiscal  year 

Amount 

1992.  ...  . . 

$65,000,000 

1993  _ _ 

76,000,000 

80,000,000 

83,000,000 

85,000,000 

1994 . . . . . . 

lOflS 

lOflfi 

1007 . 

90,000,000 

Because  these  authorization  levels  are 
subject  to  annual  appropriations  fi'om 
the  Highway  Trust  Fimd,  there  is  no 
purpose  to  be  served  by  including  this 
information  in  the  regulation.  They  do, 
however,  reflect  a  considerable 
expansion  of  the  MCSAP. 

B.  Improved  Allocation  Formula  and 
Processes 

Section  4(X)2(k)  of  the  ISTEA  requires 
the  development  by  regulation  of  “an 
improved  formula  and  processes  for  the 
allocation  among  eligible  States  of  the 
funds  made  available  under  the  motor 
carrier  safety  assistance  program."  In 
developing  the  formula  and  processes, 
the  legislation  requires  consideration  of 
“innovative,  successful,  cost-efficient,  or 
cost  effective  [State]  programs,"  with 
emphasis  on  “traffic  safety  enforcement 
activities  that  are  coupled  with  motor 
carrier  safety  inspections."  The 
legislation  also  requires  the  promotion 
of  “compatibility  of  State  commercial 
motor  vehicle  safety  and  hazardous 
materials  transportation  regulations 
with  the  Federal  safety  regulations.” 

Heretofore,  virtually  all  appropriated 
funds,  exclusive  of  those  withheld 
pursuant  to  statutory  mandate,  e.g., 
developed  of  the  CDL  program,  were 
initially  distributed  by  formula.  Only 
unused  allocations  were  redistributed 
on  a  discretionary  basis.  To  implement 
the  various  requirements  of  the  ISTEA 
with  respect  to  specified  programs  and 
other  directed  expenditures,  the  FHWA 
believes  it  will  be  necessary  to  provide 
a  supplemental  pool  from  the  annual 
formula  allocation.  The  proposed  rule 
reflects  FHWA’s  intention  to  maintain, 
as  far  as  possible,  the  level  of  funds 
allocated  pursuant  to  formula,  i.e.,  basic 
allocation  formula,  at  least  as  high  as 
the  level  of  funds  distributed  by  formula 
in  FY  1991. 

1.  The  Basic  Allocation  Formula 

In  the  existing  regulation,  the  net 
appropriations,  after  deducting 
earmarked  expenditures  directed  in 
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legislation,  are  distributed  each  year  by 
allocation  formula  based  on  the 
following  factors  applied  in  equal 
proportion: 

a.  Road  mileage  (all  highways). 

b.  Vehicle  miles  travelled  (all 
vehicles). 

c.  Number  of  commercial  vehicles 
over  10,000  pounds  (GVWR). 

d.  Population  (1980  census). 

e.  Special  fuel  consumption  (net  after 
reciprocity  adjustment). 

Each  of  these  factors  was  considered 
to  be  pertinent  to  determining  the 
relative  need  for  commercial  motor 
vehicle  safety  enforcement  efforts. 
Without  some  limitations,  any  formula 
would  produce  a  situation  where  the 
large  and  populous  States  would  receive 
the  bulk  of  the  available  funds.  Because 
it  was  important  for  a  balanced  program 
that  every  State  be  afforded  the 
opportunity  to  participate  in  MCSAP, 
the  apportionment  formula  was  adjusted 
for  maximiun  and  minimum  allocations. 
The  existing  rule  provides  for  a  ceiling 
to  be  established  administratively  each 
fiscal  year  and  for  a  minimum  allocation 
of  at  least  $225,000  per  State,  provided 
the  SEP  supported  that  level  of  funding. 
The  last  apportionment  formula  used  for 
distribution  of  MCSAP  funds  employed 
a  ceiling  of  $2,500,000,  which  affected 
only  two  States,  and  the  minimum  of 
$225,000,  which  was  applied  to  twelve 
States,  including  the  District  of 


Columbia,  Puerto  Rico,  and  four 
territories. 

-  The  FHWA  reviewed  the  current 
formula,  the  factors  of  which  had  not 
been  recomputed  since  1987,  and 
updated  ea^  of  the  factors,  using  1990 
census  data  and  1990  highway  statistics. 
Comparing  projections  using 
percentages  of  the  totals  for  each  factor 
and  for  combined  factors,  signiffcant 
changes  in  the  relative  shares  of  a  few 
States  were  noted.  These  changes  were 
due  more  to  improved  data  than  to  any 
significant  events  affecting  the  factors. 
A  projection  was  then  made  using  1990 
data,  but  substituting  lane  mileage  for 
road  mileage.  No  signiHcant  differences 
were  noted,  and  those  that  did  exist 
were,  of  course,  reduced  when 
combined  with  the  other  factors. 

Another  projection  was  made  after 
splitting  the  population  factor  so  that 
50%  of  that  factor  would  be  based  on 
population  and  the  other  50%  on  land 
area.  As  might  be  expected,  a  dramatic 
difference  was  evident  for  the  State  of 
Alaska,  and  significant  changes 
occurred  with  respect  to  a  number  of 
States.  Land  area,  however,  is 
considered  remote  at  best  as  an 
indicator  of  need  for  commercial  motor 
vehicle  enforcement. 

A  final  projection  was  made  using  as 
additional,  equally  weighted  factors: 
Highway  trust  fund  contributions  and 
lane  miles.  This  had  a  somewhat 
moderating  effect  on  the  distribution 


both  before  and  after  adjusting  for 
minimums  and  maximums,  but  the 
changes  were  generally  minor — the 
largest  differences,  —0.3  percent  in 
Florida  and  —0.2  percent  in  Illinois, 

New  York  and  Pennsylvania.  The 
largest  increases  were  +0.12  percent  in 
Arkansas  and  North  Dakota. 

This  process  has  led  the  FHWA  to 
conclude  there  is  no  compelling  reason 
to  change  the  existing  formula. 

Therefore,  the  existing  factors,  updated 
with  1990  data  with  provision  for  annual 
update  in  the  fuhu«,  are  being  proposed 
for  use  in  the  improved  formula.  The 
formula  will  be  used  to  compute  annual 
apportionments  using  adjustments  for 
minimum  allocations  of  0.5%  or  $250,000, 
whichever  is  greater.  The  current 
maximum  allocation  of  $2,500,000,  which 
is  not  specified  by  rule,  will  be  adjusted 
annually,  beginning  in  FY 1993,  based  on 
the  proportionate  increase  in  the  total 
funds  available  for  MCSAP  in  that  year. 
Both  the  minimum  and  maximum 
allocations  are  proposed  in  the  rule. 

This  formula  would  produce  a 
distribution  that  is  very  close  to  current 
figures,  but  would  allow  for  growth  as 
the  authorizations  increase  in  the  later 
years  of  the  program.  Comments  are 
especially  sought  regarding  this  issue. 
The  following  table  compares  the  actual 
allocation  to  States  in  FY  1991,  and  the 
expected  allocation  for  the  basic  grants 
in  FY  1993. 


Comparison  of  FY  91  Basic  Allocation  With  FY  93 


State 


FY91  total 
fed  share 


FY93 

prc^ted 

snare 


Percent 
iTKrrease  FY 
9t-FY  93 


Difference  FY 
91  AFYSa 


$935,798 

225,000 

225,000 

646,800 

638,958 

2,500,000 

711,771 

437,534 

225,000 

225,000 

1,845,680 

1,404,728 

225,000 

225,000 

398,463 

^072,795 

1,433,969 

699,935 

902,299 

850,102 

791,338 

276,727 

719,797 

779,239 

1,696,346 

1,134,569 

636,760 

1,201,003 

378,127 

652,916 

261,369 


$1,186,105 

285,000 

285,000 

788,794 

718,201 

3,031,910 

820,464 

515,484 

285,000 

285,000 

2,808,556 

1,803,642 

285,000 

285,000 

448,968 

2,529,747 

1,566,720 

1,082,756 

1,023,256 

1,070,564 

931,245 

317,938 

860.184 
906,733 

1.996,995 

1,333,431 

724,542 

1,461,495 

456,368 

738,885 

392.185 


26.7  $250,307 

26.7  60.000 

26.7  60,000 

22.0  141,994 

12.4  79,243 

21.3  531,910 

15.3  108,693 

17.8  77.950 

26.7  60,000 

26.7  60,000 

52.2  962,876 

28.4  398,914 

26.7  60,000 

26.7  60,000 

12.7  50.505 

22.0  456,952 

9.3  132,751 

20.3  182,821 

13.4  120,957 

25.9  220,462 

17.7  139,907 

14.9  41.211 

19.5  140.387 

16.4  127,494 

17.8  302,649 

17.5  196,862 

13.8  87,782 

21.7  260,492 

20.7  78,241 

13.2  85,960 

50.1  130,816 
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Comparison  of  FY  91  Basic  Allocation  With  FY  93— Continued 


FY91  total 
fed.  share 

FY93 

proved 

snare 

225.000 

285,000 

1.047,605 

1,236,264 

420.501 

528.143 

2.091,205 

2,584,200 

1.355,389 

1,653,430 

457,770 

496,375 

225,000 

285,000 

1,924,422 

2,266,125 

1,004,040 

1,109,883 

779,435 

940,383 

2,087,357 

2.479,033 

225,000 

285,000 

225,000 

285,000 

696,775 

895,675 

345,534 

421,226 

1,016,657 

1.248,673 

2,500,000 

3,031,910 

390,087 

459,132 

225,000 

265,000 

225,000 

285,000 

1,021,173 

1,384,575 

977,785 

1,172,851 

350,134 

497,025 

1,040,145 

1,297,802 

286,963 

360,128 

46,700,000 

300,000 

57,000,000 

47,000,000 

57,000,000 

Percent 
increase  FY 
91-FY93 


Difference  FY 
91  a  FY  93 


2.  Other  Allocations 

As  noted  above,  the  ISTEA  provides 
that  certain  related  enforcement 
activities  are  eligible  for  MCSAP  funds 
if  they  are  carried  out  in  conjunction 
with  appropriate  commercial  motor 
vehicle  safety  inspections.  Although 
these  are  optional  activities,  the  statute 
requires  that  at  least  $4.25  million  be 
obligated  for  related  traffic  enforcement 
activities  in  FY’s  1993, 1994.  and  1995, 
and  at  least  $5  million  in  FY's  1996  and 
1997.  It  makes  no  requirements  with 
respect  to  the  other  eligible  activities, 
but  does  require  that  at  least  $1  million 
be  obligated  in  each  of  FY’s  1993, 1994, 
and  1995  to  increase  enforcement  of  the 
CDL  requirements.  The  CDL 
enforcement  need  not  be  carried  out  in 
conjunction  with  appropriate 
commercial  motor  vehicle  inspections. 

The  allocations  are  to  be  made  in  such 
manner  as  will  provide  incentives  for 
States  that  demonstrate  innovative,  cost 
effective  programs,  and  to  promote 
compatibility  of  State  regulations  with 
Federal  regulations. 

To  assure  access  to  funding  by  all 
States  interested  in  taking  advantage  of 
these  activities,  the  FHWA  is  proposing, 
at  least  for  FY  1993,  to  make  fimds 
available  for  supplemental  grants  in  the 
same  proportion  as  funds  are  currently 
available  under  the  basic  allocation 
formula.  If  some  States  decline  to  apply 


for  supplemental  grants  to  the  extent 
available,  the  excess  funds  will  be 
redistributed  proportionately  among 
those  States  that  are  able  to  make  use  of 
the  grants  for  innovative,  cost-effective 
programs,  including,  but  not  limited  to, 
traffic  enforcement  activities.  The 
method  for  distributing  supplemental 
grants  will  be  evaluated  annually,  but 
efforts  will  be  made  to  preserve 
proportional  availability. 

The  ISTEA  also  authorizes  the 
obligation  of  funds  not  to  exceed  certain 
amounts  per  Hscal  year  for  training  of 
hazmat  inspectors,  conunercial  motor 
vehicle  information  system  review,  and 
a  truck  and  bus  accident  data  grant 
program.  It  further  directs  the  obligation 
of  at  least  certain  sums  per  fiscal  year 
for  research  and  development  and  for 
public  information. 

Only  by  using  a  flexible  distribution 
process  can  the  FHWA  assure  that  the 
legislative  directions  are  met.  Therefore, 
single,  specific  allocations  are  not 
provided  in  the  proposed  rule,  but  two 
new  types  of  grants  are  proposed  and 
descril^d  above  to  accommodate  these 
incentive  programs.  Comments  are 
sought  regarding  improvements  to  the 
allocation  process  that  can  both  assure 
that  the  spending  directions  of  the 
legislation  are  complied  with  and  that 
the  funds  are  distributed  equitably. 


C.  Availability,  Release  and 
Reallocation 

Section  4002(f)  of  the  ISTEA  amends 
section  404(c)  of  the  STAA  to  make  it 
clear  that  funds  made  available  under 
the  MCSAP,  including  funds  unobligated 
as  of  October  1. 1992,  shall  remain 
available  for  obligation  until  expended. 

It  also  provides  that  funds  allocated  to  a 
State  in  any  fiscal  year  shall  remain 
available  to  that  State  for  expenditure  in 
that  fiscal  year  and  in  the  succeeding 
fiscal  year.  Allocated  but  unexpended 
funds  must  be  released  for  reallocation 
only  after  remaining  unexpended  by  the 
State  for  two  fiscal  years. 

The  FHWA  believes  this  creates  the 
opportunity  for  more  efficient 
management  of  State  programs  in  that 
unexpended  funds  need  not  be  returned 
but  may  be  carried  over  into  the  next 
Federal  fiscal  year.  In  effect,  this  means 
that  States  may  treat  allocated  Federal 
funds  on  a  first  in,  first  out  basis  so  that 
new  allocations  need  not  be  used  until 
after  existing  allocations  carried  over 
from  the  previous  fiscal  year  have  been 
expended.  To  avoid  the  build  up  of  large 
unexpended  balances  and  to  assure 
continuity,  the  proposed  rule  requires 
that  the  annual  Sl^  provide  for 
activities  to  be  undertaken  in  the  year  of 
the  plan  that  will  use  all  MCSAP  funds 
currently  available.  That  way.  carry 
over  balances  will  be  kept  to  a 
minimum,  and  the  possibility  of  lapsing 
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during  the  six-year  life  of  current 
authorizations  virtually  eliminated. 

D.  In-kind  Contributions 

Another  amendment  was  included  in 
section  4002(d]  of  the  ISTEA  which 
authorizes  the  FHWA  to  include  in-kind 
contributions  by  a  State  in  determining 
the  costs  incurred  by  that  State  for 
which  the  80%  Federal  matching  share 
would  apply.  This  provision  is  not 
expected  to  bring  about  any  significant 
changes  in  current  procedures  since  the 
FHWA  has  made  it  a  practice  to  allow 
costs  for  in-kind  contributions  in  the 
administration  of  the  MCSAP  in  the 
past. 

E.  Administrative  Takedown 

Section  4002(g)  of  the  ISTEA  provides 
for  an  annual  deduction  from  funds 
made  available  in  that  year  of  up  to  1.25 
percent  for  administration  of  the 
MCSAP.  The  same  section  also  provides 
that  at  least  75  percent  of  the  funds 
deducted  for  administration  be  used  for 
the  training  of  non-Federal  employees 
and  the  development  of  related  training 
materials. 

F.  Specified  Programs 

Section  4002(h)  of  the  ISTEA  provides 
funding  for  certain  speciHed  activities 
from  the  annual  authorizations  for 
MCSAP.  Without  any  further  legislative 
directions  in  appropriations  acts  or 
otherwise,  this  means  that  the  speciHed 
sums  will  be  reserved  from  the  annual 
appropriations  before  applying  the 
allocation  formula. 

In  some  cases,  the  specified  amounts 
are  maximums,  i.e.,  not  to  exceed,  and 
therefore,  there  is  room  for  the  exercise 
of  some  discretion  in  whether  the  full 
amount  should  be  expended  for  the 
specified  purpose.  In  other  cases,  the 
speciHed  amoimts  are  minimums,  i.e., 
not  less  than;  the  only  room  for 
discretion  is  whether  more  than  the  full 
amounts  should  be  expended  for  the 
specified  purposes. 

The  specified  programs  and  funding 
mandates  are  as  follows: 

1.  Training  of  Hazmat  Inspectors 

Beginning  in  FY  1993,  not  less  than 
$1.5  million  per  year  is  to  be  used  for 
grants  to  States  for  training  inspectors 
for  enforcement  of  Federal  regulations 
pertaining  to  transportation  of 
hazardous  materials  by  commercial 
motor  vehicle. 

2.  Commercial  Motor  Vehicle 
Information  System 

For  each  fiscal  year  starting  with  FY 
1992,  not  to  exceed  $2  million  may  be 
used  for  feasibility  review  and 
development  of  a  Commercial  Vehicle 


Information  System  Program,  newly 
authorized  in  the  ISTEA,  which  will 
relate  vehicle  registration  to  motor 
carrier  safety  fitness.  Part  of  these  funds 
must  be  used  to  make  grants  to  States 
for  demonstration  projects. 

3.  Truck  and  Bus  Accident  Date  Grant 
Program 

For  each  Hscal  year  starting  in  FY 
1993,  not  to  exceed  $2  million  may  be 
used  for  grants  to  States  to  adopt  the 
recommendations  of  the  National 
Governors'  Association  with  respect  to 
the  collection  of  data  on  truck  and  bus 
accidents  leading  to  more  effective 
safety  programs. 

4.  Traffic  Enforcement  Activities 

For  FY’s  1993, 1994  and  1995,  not  less 
than  $4.25  million  and  for  FY’s  1996  and 
1997,  not  less  than  $5  million  shall  be 
used  for  trafSc  enforcement  activities 
conducted  in  conjunction  with 
appropriate  commercial  motor  vehicle 
safety  inspections.  These  activities  are 
optional  with  the  States,  but  the 
expenditures  are  mandatory.  Therefore, 
the  activities  will  be  eligible  under  the 
proposed  MCSAP  rule,  and  States  will 
be  encouraged  to  pursue  such  activities. 

5.  Licensing  requirements 

For  FY’s  1993, 1994  and  1995,  not  less 
than  $1  million  shall  be  used  to  increase 
enforcement  of  the  CDL  Program 
through  the  MCSAP.  Such  enforcement 
activities  will  be  eligible  under  the 
proposed  MCSAP  rule  and  States  will 
be  encouraged  to  pursue  them. 

6.  Research  and  development 

For  each  fiscal  year  in  which  funds 
are  authorized  for  MCSAP,  not  less  than 
$500,000  shall  be  for  research, 
development,  and  demonstration  of 
technologies,  methodologies,  analyses, 
or  information  systems  designed  to 
promote  MCSAP  purposes  and 
beneficial  to  all  jurisdictions.  Such  funds 
are  to  be  announced  publicly  and 
awarded  competitively,  whenever 
practicable,  to  any  State  or  to  other 
persons,  in  the  discretion  of  the 
Administrator. 

7.  Public  Education 

For  each  Hscal  year  in  which  funds 
are  authorized  for  MCSAP,  not  less  than 
$350,000  shall  be  used  to  educate  the 
motoring  public  on  how  to  share  the 
road  safely  with  commercial  motor 
vehicles.  Although  these  expenditures 
are  discretionary  with  the 
Administrator,  there  is  a  requirement  for 
consultation  with  appropriate  industry 
representatives. 


8.  Uniformity 

Section  4008  of  the  IS'TEA  provides 
grant  authority  and  funding  of  $6  million 
per  year  for  FY  1993  through  FY  1997  for 
facilitating  State  participation  in  base 
State  vehicle  registration  and  fuel  tax 
agreements.  The  funds  must  be  made 
available  from  the  annual  authorizations 
for  the  MCSAP,  this  grant  program  will 
not  be  administered  as  part  of  the 
MCSAP.  Therefore,  this  program  is  not 
being  incorporated  into  the  proposed 
rule.  To  participate  in  this  grant 
program,  each  State  will  be  required  to 
identify  the  date  it  expects  to  join  the 
base  State  agreement,  if  it  is  not  already 
a  member.  The  amount  of  funds 
available  and  other  conditions  of  grant 
approval  will  be  determined  by  the 
FHWA  based  on  the  recommendations 
of  the  Base  State  Working  Group 
established  under  section  4008  of  the 
ISTEA. 

9.  Administrative  expense 

The  ISTEA  authorizes  the  annual 
deduction  of  1.25  percent  of  the  funds 
available  each  year  for  the  MCSAP,  but 
requires  that  at  least  75  percent  of  the 
amount  so  deducted  be  used  for  the 
training  of  non-Federal  employees.  The 
FHWA  has  never  used  the  authorized 
administrative  takedown  for  Federal 
expenditures,  and  does  not  intend  to  do 
so  in  the  future.  This  administrative 
expense  authorization  will  be  used  for 
training  purposes  as  needs  are 
identiHed. 

The  amounts  authorized  for  these 
specified  programs,  allowing  $1  million 
for  administrative  expenses,  total 
approximately  $18.5  million  for  each 
fiscal  year  from  1993  through  1997.  The 
funds  available  for  specified 
enforcement  activities,  i.e.,  CDL  and 
traffic  safety,  will,  to  the  extent  feasible, 
be  integrated  into  formula  allocations. 
Although  the  reservation  of  the 
remainder  of  these  funds  reduces  the 
amount  otherwise  available  for 
allocation  each  year,  the  programs  on 
which  the  reserved  amounts  must  be 
expended  can  be  very  beneficial  to  an 
effective,  coordinated  commercial  motor 
vehicle  safety  program.  The  FHWA 
intends  to  work  closely  with  the  States 
and  the  motor  carrier  industry  to 
maximize  the  potential  from  these 
initiatives. 

V.  Compatibility 

In  a  notice  of  proposed  rulemaking 
dated  February  22, 1991  (56  FR  7319, 
FHWA  Docket  No.  MC-91-7).  the 
FHWA  proposed  to  implement  the 
recommendations  of  the  Commercial 
Motor  Vehicle  Safety  Regulatory  Review 
Panel  in  its  report,  “Achieving 
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Compatibility  of  State  and  Federal 
Safety  Requirements”  (August  1990). 

The  Safety  Panel,  which  was 
commissioned  in  the  Motor  Carrier 
Safety  Act  of  1984  for  a  7-year  term, 
concluded  its  review  of  States’ 
commercial  motor  vehicle  safety 
regulations  with  the  publication  of  this 
report.  A  copy  of  the  report  was  made 
available  in  that  docket,  and  will 
continue  to  be  available  in  the  docket 
established  for  this  rulemaking. 

The  Safety  Panel  review  concentrated 
on  the  broad  cross-cutting  effects  of  the 
States’  safety  requirements  on  interstate 
motor  carrier  operations.  It  considered 
four  di^erent  approaches  to  achieve 
compatibility  of  State  and  Federal 
regulations,  and  opted  for  the  MCSAP 
approach.  Noting  that  the  MCSAP 
regulations  require  a  continuous,  annual 
review  of  participating  States’ 
requirements  and  commitments  to  adopt 
and  enforce  compatible  requirements  as 
a  condition  of  grant  acceptance,  the 
Safety  Panel  recommended  MCSAP  as 
the  primary  mechanism  for  achieving 
compatibility.  The  Safety  Panel  went  on 
to  recommend  that  July  1992  should  be 
the  effective  date  for  preemption  of 
inconsistent  State  requirements 
identified  in  the  report.  It  noted, 
however,  that  the  key  actions  in  the 
process  of  achieving  compatibility  will 
be  the  timing  of  preemption  and  the 
denial  of  MCSAP  funds. 

Acting  on  these  recommendations,  the 
FHWA’s  February  22, 1991  proposal 
contained  requirements  for  an  annual 
review  by  each  State  of  its  laws  and 
regulations  pertaining  to  commercial 
motor  vehicle  safety,  an  analysis  of  their 
compatibility  with  the  Federal  Motor 
Carrier  Safety  Regulations,  and 
submission  of  the  results  to  FHWA  with 
certification  of  compliance.  The 
February  22  NPRM  also  included  a  chart 
showing  the  findings  of  the  Safety  Panel 
with  respect  to  the  compatibility  of  State 
requirements.  Inability  to  certify  or  a 
determination  of  incompatibility  could 
lead  to  the  initiation  of  a  proce^ing 
prescribed  in  section  208  of  the  MCSA 
of  1984  (49  U.S.C.  app.  2507)  to  have  the 
incompatible  State  requirement 
preempted. 

Comments 

The  FHWA  received  27  comments  to 
Docket  No.  MC-91-7,  which  included 
comments  from  State  enforcement  and 
regulatory  bodies,  industry 
representatives,  motor  carriers  and 
safety  consultants.  Of  the  ten  States  that 
commented,  Michigan,  Delaware, 
California  and  Washington  all 
expressed  various  levels  of  concern  and 
disagreement  with  the  proposal  The 
Michigan  State  Police  believed  that  the 


responsibility  for  regulatory  review 
should  remain  with  the  Federal 
Government,  and  that  the  industry 
should  bear  the  burden  of  petitioning  for 
preemption  of  State  regulations  believed 
to  be  incompatible.  The  Washington 
Utilities  and  Transportation 
Commission  and  the  Alabama 
Department  of  Public  Safety  believed 
that  the  proposal  would  create  a  drain 
on  State  resources.  California  contended 
that  the  rule  would  have  a  substantial 
economic  impact  on  motor  carriers  and 
on  State  agencies.  California  also  found 
fault  with  the  proposal’s  treatment  of 
the  critical  term  “compatible.”  Delaware 
generally  supported  the  rule,  but 
suggested  that  farmers  whose  land  was 
on  or  near  a  State  border  may  be 
adversely  affected  if  they  were  required 
to  meet  presumably  higher  interstate 
regulatory  safety  standards.  The 
industry  was  generally  supportive  of  the 
proposal. 

TTie  FHWA  does  not  believe  that  the 
proposal  will  create  any  imdue  burden 
on  States  to  review  their  laws  and 
regulations  annually.  The  most 
extensive  part  of  the  review  process  has 
already  been  completed.  For  35  States, 
compatibility  has  already  been 
established,  and  only  new  requirements 
must  be  reviewed  each  year.  For  the 
others,  inconsistent  requirements  have 
been  identified  and  efforts  are  already 
imder  way  to  achieve  compatibility.  The 
process  has  been  given  an  excellent 
start  and  continual  progress  toward 
compatibility  must  be  maintained.  The 
States  are  better  suited  in  this  regard 
since  they  are  in  a  better  position  to 
influence  the  development  of  consistent 
rules.  The  main  reason,  however,  for  the 
recommendation  that  States  perform  the 
annual  review  is  that  States  are  already 
required  to  do  this  as  part  of  the 
certification  process  as  a  condition  of 
MCSAP  funcfing  eligibility. 

The  FHWA  is  closing  Docket  No.  MC- 
91-7  and  including  the  proposed  rule  in 
this  present  rulemaking  action. 
Therefore,  the  public  will  have  a  further 
opportunity  to  comment  from  a  broader 
perspective  on  this  matter,  including  the 
way  the  FHWA  is  approaching 
preemption  by  adopting  the 
recommendations  of  the  Safety  Panel. 

Intrastate  Compatibility 

Section  4002(1)  of  the  ISTEA  directs 
the  Secretary  to  issue  final  regulations 
specifying  tolerance  guidelines  and 
standards  for  ensuring  compatibility  of 
intrastate  commercial  motor  vehicle 
safety  laws  and  regulations  with  the 
Federal  motor  carrier  safety  regulations 
under  the  MCSAP.  The  FHWA  has 
always  administered  the  MCSAP  in  a 
way  that  would  promote  the 


enforcement  by  State  agencies  of 
uniform  regulations  regardless  whether 
the  inspected  commercial  motor 
vehicles,  drivers  or  motor  carriers  were 
involved  in  interstate  or  intrastate 
commerce.  The  FHWA  has  consistently 
taken  the  position  that  this  was  the 
intent  of  MCSAP  as  originally  enacted 
in  the  STAA  of  1982,  and  this  provision 
confirms  that  position. 

Since  1988,  the  FHWA  has  been 
applying  informal  tolerance  guidelines 
in  determining  the  compatibility  of  the 
States’  enforcement  plans.  The  early 
stages  of  MCSAP  were  focused  on 
encouraging  States  to  participate  and  to 
adopt  and  enforce  compatible  safety 
standards.  States  were  considered 
eligible  for  participation  if  their  overall 
safety  requirements  were  generally  in 
line  with  the  major  provisions  of  the 
FMCSR.  The  MCSAP  participation  was 
premised  on  the  States’  good  faith 
efforts  to  achieve  full  compatibility.  ’The 
policy  that  developed  was  that  as  long 
as  a  State  was  progressing  toward 
compatibility,  participation  could 
continue,  but  if  a  State  regressed 
significantly  away  from  compatibility, 
continued  participation  would  be  in 
jeopardy.  More  emphasis  was  placed  on 
regulations  that  affected  interstate 
commerce,  where  the  goal  has  been 
virtually  identical  regulations.  As  States 
adopted  the  FMCSR  as  their  own,  many 
were  providing  exemptions  for 
intrastate  operations.  Although  the 
intrastate  variances  were  tolerated  to  a 
greater  degree,  it  has  always  been  the 
FHWA’s  policy  to  work  toward  eventual 
uniformity. 

The  policy  evolved  into  the  tolerance 
guidelines  under  which  inconsistencies 
were  identified  and  timetables  were 
established  with  the  State  for  achieving 
greater  compatibility.  The  legislation 
now  requires  this  heretofore  informal 
process  to  be  more  formally 
implemented  through  rulemaking. 
Consequently,  the  FHWA  is  proposing 
to  publish  its  revised  ’’Tolerance 
Guidelines”  as  an  appendix  to  part  350. 
Moreover,  the  proposal  includes  a 
definition  of  compatible  which 
incorporates  the  “Tolerance 
Guidelines.” 

Combining  MCSAP  Conditions  and 
Preemption. 

This  proposal  offers  the  potential  for 
combining  preemption  determinations 
authorized  in  the  MCSA  of  1984  with  the 
necessity  to  meet  the  conditions  of 
MCSAP  to  be  eligible  for  financial 
assistance  as  a  means  to  achieve 
uniformity  of  commercial  motor  vehicle 
safety  regulations.  Realistically,  it  is 
more  stringent  regulations  by  States 
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affecting  interstate  conunerce  that 
would  most  likely  be  the  subject  of 
preemption  determinations.  The  effect  of 
such  determination  is  that  the  State 
regulation,  if  it  is  more  stringent  without 
a  justifiable  safety  benefit,  would  be 
rendered  unenforceable.  More  lenient 
State  requirements  can  better  be 
handled  as  conditions  of  eligibility  for 
MCSAP  funding. 

The  proposal  presents  a  process  for 
making  such  determinations  which 
includes  annual  review  by  the  State  of 
its  laws  and  regulations  to  the  extent 
required  as  a  condition  of  MCSAP 
participation.  Ultimately,  any  decision 
to  preempt  the  incompatible  State 
requirement  must  be  the  subject  of 
notice  and  comment  rulemaldng.  The 
proposed  rule  also  allows  for  petitions 
to  be  filed  by  any  interested  party, 
including  the  FHWA  on  its  own 
initiative,  or  any  State,  for  review  of  any 
State  law  or  regulation  pertaining  to 
commercial  motor  vehicle  safety  for  a 
determination  of  compatibility.  Such 
petitions  are  to  be  considered  under  the 
procedures  in  49  CFR  Part  389, 
Rulemaking  Procedures. 

Alternatively,  and  this  would 
particularly  be  the  case  with  less 
stringent  State  safety  reqwrements,  the 
agency  may  use  the  withholding  of 
MCSAP  SEP  approval  upon  a 
determination  of  incompatibility. 

VL  Verification  of  Out-of-Service  Orders 
and  Penalties  for  Violations  Thereof 

Subsection  (d)  of  the  MCSA  of  1990 
requires  the  Secretary  to  issue  a  final 
rule  establishing  procedures  to  ensure 
the  proper  and  timely  correction  of 
commercial  motor  vehicle  safety 
violations  noted  during  inspections 
funded  imder  MCSAP.  This  rule  was  to 
be  issued  within  nine  months  after  the 
date  of  enactment.  The  legislation  also 
provided  that  the  rule  was  to  establish  a 
verification  program  which  shall  include 
a  nationwide  system  for  random 
reinspections,  a  program  of 
accountability,  and  a  system  for 
ensuring  that  appropriate  State  penalties 
are  assessed  for  failure  to  correct  out-of- 
service  violations. 

On  August  16, 1991,  the  FHWA 
published  a  notice  of  proposed 
rulemaking  to  make  the  necessary 
amendments  to  parts  350  and  396  of  the 
FMCSR.  56  FR  40848,  Docket  No.  MC- 
91-15.  That  docket  is  now  closed,  and 
the  proposal  has  been  incorporated  with 
this  present  proposal,  which  will  give  all 
interested  parties  another  opportunity  to 
comment  on  the  means  the  agency  has 
chosen  to  implement  section  15(d)  of  the 
Motor  Carrier  Safety  Act  of  1990. 

Because  the  reauAorization  of  the 
MCSAP  in  the  ISTEA  of  1991  will 


require  extensive  revision  of  49  CFR 
part  350,  the  FHWA  decided  to  avoid 
the  confusion  resulting  from  three 
separate  rulemakings,  all  dealing  with 
part  350,  and  instead  to  join  all  three  in 
one  composite  proposal.  This  will 
enable  all  interested  parties,  particularly 
the  State  agencies  involved  in  MCSAP. 
to  consider  all  provisions  in  the  proper 
context.  Furthermore,  issuing  a  final  rule 
on  the  verification  program  now  would 
not  result  in  adoption  by  the  States  in 
their  MCSAP  until  the  next  fiscal  year. 
The  FHWA  believes  that  this  proposed 
rule  will  become  final  by  June  18, 1992, 
which  will  give  participating  States 
enough  time  to  incorporate  the  various 
provisions  of  the  rule,  as  required,  into 
their  FY  1993  SEP  by  September  1, 1992. 

The  FHWA  received  33  comments  to 
the  proposal  regarding  verification 
procedures,  including  25  States  and  the 
Commercial  Motor  Vehicle  Safety 
Alliance  (CVSA).  The  FHWA  proposed 
and  continues  to  propose  that  the 
requirements  for  comprehensive 
enforcement  of  out-of-service  orders  and 
random  reinspections  to  assure 
corrections  of  vehicle  and  driver  defects 
addressed  in  the  State  Enforcement 
Plans,  and  §  350.13  is  amended 
accordingly.  States  participating  in 
MCSAP  already  have  or  are  instituting 
some  form  of  reinspection  of  out-of¬ 
service  commercial  motor  vehicles  or 
drivers.  The  States  use  of  a  variety  of 
methods  to  ensure  compliance  with  out- 
of-service  orders  and  the  correction  of 
other  violations  discovered  diuing 
roadside  inspections.  These  include  on¬ 
site  reinspection,  terminal  reviews, 
covert  surveillance,  and  certifications  on 
the  return  copy  of  the  roadside 
inspection  report. 

States  having  employed  covert 
surveillance  report  that  the  percentage 
of  out-of-service  violators  was  generally 
low.  Nearly  all  commenting  States  agree 
that  reinspection  of  vehicles  and  drivers 
placed  out-of-service  is  necessary.  None 
favored  a  nationally  prescribed 
reinspection  program  or  a  nationally 
mandated  quota  for  reinspections.  There 
are  significant  differences  among  States 
regarding  enforcement  authority, 
jurisdiction,  resources  and  practices  that 
make  such  standard  programs 
impractical  and,  in  some  cases, 
counterproductive. 

A  system  of  reinspections  suitable  for 
a  State  such  as  Oregon  with  its  24-hour 
ports  of  entry  would  not  work  in  a  State 
such  as  Texas,  where  there  are  no  24- 
hour  inspection  sites  and  roadside 
inspections  are  performed  by 
commissioned  troopers  on  a  random 
basis.  Similarly,  a  set  percentage  of 
reinspections  may  work  in  Oregon, 
where  the  safety  inspectors  are 


employed  full-time  in  that  capacity,  but 
would  be  extremely  difficult  for  Texas, 
where  the  commissioned  inspectors 
devote  approximately  25%  of  their 
working  tours  to  MCSAP  inspections 
and  the  remainder  to  general  law 
enforcement  duties.  Recognizing  the 
unique  characteristics  that  differentiate 
the  various  State  enforcement 
capabilities,  the  FHWA  is  proposing  to 
use  the  MCSAP  grant  process  to  afford 
each  State  the  opportunity  to  develop 
and  present  individualized  reinspection 
programs  to  effectively  address  the 
reinspection  and  verification  issues 
based  on  its  particular  circumstances. 

The  effectiveness  of  the  States' 
reinspection  and  verification  efforts 
negotiated  in  the  SEP  process  can  be 
monitored  through  the  SAFETYNET 
system  together  with  the  States’  own 
information  systems. 

The  FHWA  also  believes  that  the 
roadside  driver/ vehicle  inspection  forms 
presently  used  by  States  are  sufficiently 
uniform  to  accomplish  the  aims  of  the 
new  1990  Act.  States  are  able  to  use 
existing  forms  to  enter  required 
information  on  to  SAFETYNET,  which  is 
being  developed  as  a  clearinghouse 
system  to  track  delinquent  motor 
carriers.  The  imposition  of  a  standard 
form  is  considered,  at  this  time,  to  be  an 
iinnecessary  paperwork  burden. 

As  an  alternative  approach,  the 
FHWA  is  proposing  to  amend  §  396.9  of 
the  FMCSR  to  make  it  a  Federal 
requirement  that  motor  carriers  certify 
and  return  roadside  inspection  forms  to 
the  issuing  agency  regardless  whether 
that  agency  is  Federal  or  State.  This  will 
facilitate  the  entry  of  information  into 
SAFETYNET  by  State  agencies  and  the 
tracking  of  the  certifications.  Motor 
carriers  will  then  be  held  accountable  in 
follow-up  reviews  conducted  by  the 
FHWA  or  State  enforcement  agencies. 

Penalties 

The  1990  Act  required  the  verification 
program  adopted  by  the  FHWA  to 
provide  a  system  for  ensuring  that 
appropriate  State  penalties  are  assessed 
for  both  failure  to  correct  safety 
violations  and  failing  to  retiun  or 
falsifying  inspection  report  certifying  to 
the  necessary  corrections.  Section  4009 
of  the  ISTEA  requires  the  establishment 
of  severe  sanctions  and  penalties  for 
violations  of  out-of-service  orders.  The 
ISTEA  penalties  include  CDL 
disqualifications  and  fines,  which  the 
States  must  adopt  at  the  risk  of  losing 
5%  of  their  Federal-aid  highway 
construction  funds.  These  penalties  will 
be  addressed  in  a  subsequent 
rulemaking  dealing  with  CDL  issues. 
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As  noted  earlier,  the  ISTEA  also 
requires  the  SEFs  to  ensure  that 
appropriate  fines  are  imposed  for 
violations  of  the  commercial  motor 
vehicle  safety  violations,  and  that  to  the 
maximum  extent  practicable,  they 
should  be  consistent  with  the 
recommended  fine  schedule  published 
by  the  Commercial  Motor  Vehicle  Safety 
Alliance. 

On  March  11. 1991,  the  FHWA  issued 
a  final  rule  establishing  a  penalty 
schedule  for  violations  of  notices  and 
orders,  including  out-of-service  orders, 
issued  under  the  authority  of  49  U.S.C. 
521(b).  56  FR 10179.  The  violations  were: 
Operating  after  being  placed  out-of- 
service  or  before  repairs  were  made, 
requiring  or  permitting  the  operation 
after  being  placed  out-of-service,  the 
failure  to  return  written  certiHcation  of 
correction  of  out-of-service  defects,  and 
the  false  certification  of  corrections.  The 
penalties  are  very  similar  to  the 
monetary  fines  mentioned  in  section 
4009  of  the  ISTEA.  They  are  up  to  $500 
per  violation  for  failing  to  return  the 
certification,  up  to  $1,000  for  operating 
after  being  placed  out-of-service,  and  up 
to  $10,000  for  requiring  or  permitting 
such  operation.  Falsely  certifying  is 
treated  the  same  as  requiring  or 
permitting  the  operation  after  being 
placed  out-of-service  or  before 
necessary  repairs  were  made. 

In  addition  to  the  above,  the  CVSA 
recommended  fine  schedule  includes 
penalties  for  violations  of  out-of-service 
orders,  which  are  similar  to  the  Federal 
penalties.  In  consideration  of  the  above, 
the  FHWA  believes  there  is  sufficient 
guidance  available  for  use  by  States  in 
developing  reasonable  and  appropriate 
penalty  structures.  The  FHWA  is 
therefore  proposing  to  require  States  to 
address  the  penalty  issue  in  their  SEP’s 
beginning  in  FY 1993,  where  progress 
toward  consistent  sanctions  can  be 
monitored.  The  lack  of  progress  toward 
State  penalty  structures  that  are 
reasonably  related  to  the  CVSA 
recommended  fine  schedule  could  mean 
rejection  of  SEP’s  in  the  future. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  action  proposed  by  the  FHWA  in 
this  document  will  amend  the  regulation 
governing  the  Motor  Carrier  Safety 
Assistance  Program,  which  has  been 
reauthorized  for  an  additional  six  years. 
The  proposal  restates  the  basic 
eligibility  requirements  for  participation 
in  MCSAP  and  adds  the  fuiiher  program 
elements  required  by  the  ISTEA.  The 
FHWA  has  determined  that  this 


document  does  not  contain  a  major  rule 
under  Executive  Order  12291  or  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  The 
proposals  contained  in  this  document 
would  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  or 
lead  to  a  major  increase  in  costs  or 
prices,  or  have  significant  adverse 
effects  on  the  United  States  economy. 

The  economic  impacts  of  this 
rulemaking  that  will  occur  are  primarily 
mandated  by  the  statutory  provisions 
themselves.  A  regulatory  evaluation  is 
not  required  because  of  the  ministerial 
nature  of  this  action. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354),  the 
agency  has  evaluated  the  effects  of  this 
rule  on  small  entities.  This  rule  primarily 
relates  to  the  requirements  States  must 
meet  to  be  eligible  for  Federal  funding 
under  the  MCSAP.  This  rule  does  not 
impose  any  direct  requirement  on  small 
entities  that  will  result  in  increased 
economic  costs.  Based  on  this 
evaluation,  the  FHWA  certifies  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  Although  this  rule  relates  to  the 
requirements  that  States  must  meet  to 
be  eligible  for  Federal  funding, 
federalism  implications,  though 
imavoidable,  have  been  kept  to  a 
minimum.  This  rule  does  implement 
express  preemption  provisions 
contained  in  the  MCSA  of  1984.  The 
preemptive  authority  therein  furthers  the 
goal  of  national  uniformity  of 
commercial  motor  vehicle  regulations 
and  their  enforcement,  as  intended  by 
Congress.  This  intention  was  evidenced 
in  the  STAA  of  1982,  creating  the 
MCSAP;  the  review  of  State  commercial 
motor  vehicle  safety  laws  and 
regulations  and  determinations  of 
compatibility  required  by  the  MCSA  of 
1984;  and  the  intrastate  compatibility 
provision  in  section  4002  of  the  ISTEA. 
The  FHWA  believes  that  the  proposal 
contained  In  this  document  is  consistent 
with  the  principles  and  criteria  in 
Executive  Order  12612  for  the 
implementation  of  express  statutory 
provisions. 


Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  of  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  the  existing 
49  CFR  part  350  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C  3501  et  seq.,  and 
have  been  assigned  OMB  Control 
number  2125-0536.  Approval  for  the 
amended  requirements  in  this  proposal 
is  being  sought  from  the  OMB. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Parts  350, 355, 
and  396 

Grant  programs — transportation. 
Highway  safety.  Highways  and  roads. 
Motor  ceuriers.  Motor  vehicle  safety. 
Penalties. 

Issued  on:  April  7, 1992. 

T.  D.  Larson, 

Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  title  49.  Code 
of  Federal  Regulations,  subtitle  B, 
chapter  III  as  set  forth  below. 

Authority:  49  U.S.C.  app.  2301-2304.  2505- 
2507,  2717;  49  U.S.C.  3102;  Sec.  15(d).  Pub.  L 
101-500, 104  Stat.  1213, 1219;  49  CFR  1.48. 

Part  350  is  revised  to  read  as  follows: 

PART  350~COMMERCIAL  MOTOR 
CARRIER  SAFETY  ASSISTANCE 
PROGRAM 

350.1  Purpose. 

350.3  Elefinitions. 
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Sec. 

350.5  Policy. 

350.7  Objective. 

350.9  (Reserved) 

350.11  Conditions  for  basic  grant  approval 
350.13  State  Enforcement  Plan  (SEP)  for  a 
basic  grant. 

350.15  Certification  of  compliance  by  State. 
350.17  Maintenance  of  effort 
350.19  Grant  application  submission. 

350.21  Distribution  of  funds. 

350.23  Acceptance  of  State  plan. 

350.25  Effect  of  failure  to  submit  a 
satisfactory  State  plan. 

350.27  Procedure  for  withdrawal  of 
approval. 

350.29  Eligible  costs. 

Appendix  A  to  Part  350 — Guidelines  To 
Be  Used  in  Preparing  State  Enforcement 
Plan 

Appendix  B  to  Part  350 — Form  of  State 
Certification 

Appendix  C  to  Part  350— Tolerance 
Guidelines  for  Adopting  Compatible 
State  Rules  and  Regulations 

§  350.1  Purpose. 

The  purpose  of  this  part  is  to  prescribe 
requirements  for  Federal  assistance  to 
States  for  programs  to  adopt  and 
enforce  Federal  rules,  regulations, 
standards  and  orders  applicable  to 
commercial  motor  vehicle  safety  or 
compatible  State  rules,  regulations, 
standards  and  orders. 

S  350.3  Definitions. 

As  used  in  this  part: 

Administrator  means  the  Federal 
Highway  Administrator. 

Basic  allocation  means  only  those 
Federal  funds  distributed  by  the 
allocation  formula,  or  the  minimum 
funding  level  specified  in  this  part. 

Basic  grant  means  the  funds  available 
to  a  State  for  carrying  out  an  approved 
SEP,  which  include,  but  are  not  limited 
to: 

(1)  Recruiting  and  training  of 
personnel,  payment  of  salaries  and 
fringe  benefits,  the  acquisition  and 
maintenance  of  equipment  except  those 
at  fixed  weigh  scales  for  the  purposes  of 
weight  enforcement,  and  reasonable 
overhead  costs  needed  to  operate  the 
program; 

(2)  Commencement  and  conduct  of 
expanded  systems  of  enforcement; 

(3)  Establishment  of  an  effective  out- 
of-service  and  compliance  enforcement 
system;  and 

(4)  Retraining  and  replacing  staff  and 
equipment 

Commercial  motor  vehicle  means  any 
self-propelled  or  towed  vehicle  used  on 
the  public  highways  in  commerce  to 
transport  passengers  or  property  when: 

(1)  The  vehicle  has  a  gross  vehicle 
weight  rating  or  gross  combination 


weight  rating  of  10,001  or  more  pounds; 
or 

(2)  The  vehicle  is  designed  to 
transport  more  than  15  passengers, 
including  the  driver,  or 

(3)  The  vehicle  is  used  in  the 
transportation  of  hazardous  materials  in 
quantities  requiring  placarding  under 
regulations  issued  by  the  Secretary  of 
Transportation  pursuant  to  the  authority 
of  the  Hazardous  Material 
Transportation  Act,  as  amended  (49 
U.S.C.  app.  1801  et  seq.). 

Compatible  or  compatability  means, 
in  relation  to  State  rules  pertaining  to 
commercial  motor  vehicle  safety,  having 
the  same  effect  as  the  Federal  Motor 
Carrier  Safety  Regulations  or  Hazardous 
Materials  Relations  in  that  those  State 
rules  are  either  identical  or  fall  within 
the  guidelines  In  appendix  C  to  this  part 

Driver/vehicle  out-of-service  order 
means  an  order  of  a  duly  authorized 
State  or  Federal  officer  or  agent  placing 
a  commercial  motor  vehicle  or  the  driver 
thereof  out-of-service  because  of  the 
existence  of  a  safety  violation 
constituting  an  imminent  hazard. 

Imminent  hazard  means  any  condition 
of  a  vehicle,  a  driver,  or  commercial 
motor  vehicle  operation  which  violates  a 
Federal  or  State  safety  regulation  and  is 
likely  to  cause  an  accident  or  a 
breakdown;  contribute  to  the  loss  of 
control  of  the  vehicle;  and  result  in 
serious  injury  or  death  if  not 
immediately  discontinued. 

Motor  carrier  means  a  for-hire  carrier 
of  passengers  or  property  by  motor 
vehicle  and  a  private  carrier  of  property 
by  motor  vehicle. 

State  means  a  State  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa.  Guam, 
or  the  Commonwealth  of  the  Northern 
Marianas. 

§350.5  Policy. 

The  Federal  Highway  Administration 
(FHWA)  policy  is  to  encourage  each 
State  to  enforce  uniform  motor  carrier 
safety  and  hazardous  materials 
regulations  for  both  interstate  and 
intrastate  motor  carriers  and  drivers. 
The  requirements  for  compliance  with 
safety  standards  in  one  State  should  be 
reasonably  consistent  with  the 
requirements  in  another  State.  A 
coordinated  program  of  inspection  and 
enforcement  activities  is  needed  to 
avoid  duplication  of  effort,  to  promote 
compliance  with  uniform  safety 
requirements  by  all  types  of  motor 
carriers,  and  to  provide  a  basis  for 
sanctioning  carriers  for  poor  safety 
performance. 


§350.7  Ob)ectlv«. 

The  objective  of  the  Motor  Carrier 
Safety  Assistance  Program  (MCSAP)  is 
to  reduce  the  number  and  severity  of 
accidents  and  hazardous  materials 
incidents  involving  commercial  motor 
vehicles  by  substantially  increasing  the 
level  and  effectiveness  of  enforcement 
activity  and  the  likelihood  that  safety 
defects,  driver  deficiencies  and  unsafe 
carrier  practices  will  be  detected  and 
corrected. 

§  350.9  (Reserved] 

§350.11  Conditions  for  basic  grant 
approval 

(a)  The  State  shall  agree  to  adopt,  and 
to  assume  responsibility  for  enforcing 
the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSR)  (49  CFR  parts  390 
through  399,  except  as  may  be 
determined  by  the  Administrator  to  be 
inapplicable  to  a  State  enforcement 
program)  including  highway  related 
portions  of  the  Federal  Hazardous 
Materials  Regulations  (FHMR)  (49  CFR 
parts  107, 171-173, 177, 178  and  180),  or 
compatible  State  rules,  regulations, 
standards,  and  orders  applicable  to 
motor  carrier  safety,  including  highway 
transportation  of  hazardous  materials. 

(b)  The  State  shall  conduct  an  annual 
review  of  all  its  laws  and  regulations 
pertaining  to  commercial  motor  vehicle 
safety  to  determine  their  compatibility 
with  the  Federal  Motor  Carrier  Safety 
and  Hazardous  Materials 
Transportation  Regulations.  The  review 
shall  be  carried  out  in  accordance  with 
part  355  of  this  chapter.  To  support  a 
State’s  contention  of  compatibility,  the 
State  may  submit  opinions  from  the 
State’s  Attorney  General  or  other  chief 
legal  offfcer  as  to  whether  existing  or 
proposed  State  laws,  rules,  regulations, 
standards,  or  orders  are  compatible  with 
the  FMCSR  and  FHMR. 

(c)  The  State  shall  submit  a  State 
Enforcement  Plan  (SEP)  for  the  conduct 
of  an  effective  safety  program.  Such 
plan,  upon  acceptance  by  the  FHWA, 
will  serve  as  the  basis  for  monitoring 
and  evaluating  performance  of  the  State 
under  the  grant,  and  will  be  resubmitted, 
with  revisions  as  necessary,  in 
applications  for  reapproval  in  the 
following  years. 

(d)  The  SEP  shall  designate  the  lead 
State  agency  responsible  for 
administering  the  plan  for  the  State. 

(e)  The  agencies  named  to  perform 
functions  under  the  plan  shall  have  the 
legal  authority,  resources,  and  qualified 
personnel  necessary  to  enforce  the 
FMCSR  and  FHMR  or  compatible  State 
rules  at  the  time  the  State  implements 
the  approved  SEP. 


13584 


Federal  Register  /  Vol.  57,  No.  74  /  Thursday,  April  16,  1992  /  Proposed  Rules 


(f)  The  State  shall  allocate  adequate 
funds  for  the  administration  of  the  SEP 
and  the  enforcement  of  the  FMCSR  and 
FHMR  or  compatible  State  rules. 

(g)  State  laws  shall  provide  for  right  of 
entry  and  inspection  adequate  to  carry 
out  the  SEP  and  provide  that  the  State 
will  grant  maximum  reciprocity  for 
inspections  conducted  pursuant  to  the 
North  American  Uniform  Driver/Vehicle 
Inspection  Standard,  through  the  use  of 
a  nationally  accepted  system  allowing 
ready  identification  of  previously 
inspected  commercial  motor  vehicles. 

(h)  The  State  shall  agree  to  prepare 
and  submit  all  reports  required  in 
connection  with  the  SEP  or  other 
conditions  of  the  grant  to  the  FHWA 
upon  request. 

(i)  The  lead  State  agency  shall  agree 
to  adopt  such  uniform  reporting 
requirements  and  use  such  uniform 
forms  to  record  work  activities 
performed  under  the  SEP  as  may  be 
established  and  required  by  the  FHWA. 

(j)  The  State  shall  require  registrants 
of  commercial  motor  vehicles  to  declare, 
at  the  time  of  registration,  knowledge  of 
the  FMCSR  and  FHMR  or  compatible 
State  rules,  as  applicable. 

(k)  The  statutory  authority  of  the  State 
to  regulate  motor  carriers  shall  extend 
to  private  motor  carriers  of  property  as 
welt  as  for-hire  motor  carriers. 

(l)  The  State  shall  ensure  that 
commercial  motor  vehicle  weight 
enforcement,  drug  interdiction,  and 
traffic  enforcement  activities  funded 
under  this  program  will  not  diminish  the 
effectiveness  of  other  commercial  motor 
vehicle  safety  enforcement  programs. 

(m)  The  State  shall  take  appropriate 
steps  to  ensure  that  fines  imposed  and 
collected  by  the  State  for  violations  will 
be  reasonable  and  appropriate  and,  to 
the  maximum  extent  practicable,  will 
seek  to  implement  into  law  and  practice 
the  recommended  fine  schedule 
published  by  the  Commercial  Vehicle 
Safety  Alliance. 

(n)  The  State  will  participate  in  the 
SAFETYNET  no  later  than  January  1, 
1994. 

(o)  The  State  will  undertake  efforts  to 
emphasize  and  improve  enforcement  of 
State  and  local  trafHc  laws  as  they 
pertain  to  commercial  motor  vehicle 
safety. 

(p)  The  State  will  ensure 
comprehensive  enforcement  and  random 
reinspection  of  vehicles  and  drivers 
placed  out-of-service. 

§  350.13  State  Enforcement  Plan  (SEP)  for 
a  basic  grant 

(a)  As  a  condition  of  the  basic  grant 
the  State  shall  submit  its  proposed  SEP 
or  update  thereof  to  the  FHWA  division 
office. 


(b)  The  SEP  shall: 

(1)  Provide  an  assessment  of  the 
commercial  motor  carrier  and  highway 
hazardous  materials  safety  problems 
within  the  State; 

(2)  Determine  the  average  of  the 
aggregate  costs  of  the  motor  carrier 
safety  enforcement  efforts  and,  if 
applicable,  size  and  weight,  traffic 
safety  enforcement  and  drug 
enforcement  efforts  incurred  by  the 
State  MCSAP  participating  agencies 
(and  political  subdivisions]  during  the 
three  full  fiscal  years  prior  to  October  1, 
1991,  exclusive  of  Federal  funds  and 
State  matching  funds  used  to  receive 
federal  funding; 

(3)  Demonstrate  that  the  State  has 
authority  to  regulate  and  plans  to 
enforce  its  regulations  with  respect  to 
private  carriers  of  property  as  well  as 
for-hire  motor  carriers;  and 

(4)  Describe  in  detail  the  objectives 
sought  to  be  achieved,  the  resources  to 
be  employed,  the  work  items  to  be 
performed,  the  unit  costs  where  feasible 
and  the  methods  to  be  used  to  measure 
effectiveness.  Specifically,  the  SEP  shall: 

(i)  Identify  other  agencies 
participating  in  the  plan  and  describe 
the  roles  of  each; 

(ii)  Identify  the  number  and  category 
of  personnel  employed  and  the 
specialized  training  provided; 

(iii)  Include  roadside  inspection 
activity  at  such  times  and  locations  as 
will  assure  comprehensive  enforcement; 

(iv)  Describe  the  proposed 
reinspection  activities  that  would  ensure 
motor  carriers  had  made  timely 
corrections  of  the  out-of-service  defects 
and  other  safety  violations  cited  on  the 
roadside  inspection  reports.  These 
activities  may  include,  but  are  not 
limited  to,  safety  and  compliance  review 
programs;  on-site  reinspection  activities; 
and  covert  surveillance  activities  and 
other  State  proposed  activities  approved 
by  the  FHWA; 

(v)  Describe  the  tracking  system  to  be 
used  by  the  State  to  ensure  that  the 
motor  carrier  has  certified  to  the 
correction  of  the  safety  violations  and 
returned  the  inspection  report  to  the 
issuing  agency. 

(5)  B^e  coordinated  with  the  State 
highway  safety  plan  under  23  U.S.C.  402. 

(6)  Describe  the  methods  the  State 
will  use  to  promote: 

(i)  Removing  impaired  drivers  from 
the  highways  through  enforcement  of 
regulations  on  the  use  of  alcohol  and 
controlled  substances  and  by  ensuring 
ready  roadside  access  to  alcohol 
detection  and  measuring  equipment; 

(ii)  Appropriate  training  to  its 
personnel  on  the  recognition  of  drivers 
impaired  by  alcohol  or  controlled 
substances; 


(iii)  Enforcement  of  requirements 
relating  to  the  licensing  of  commercial 
motor  vehicle  drivers,  including 
checking  the  status  of  commercial 
driver’s  licenses; 

(iv)  Improve  enforcement  of 
hazardous  materials  transportation 
regulation  by  encouraging  more 
inspections  of  shipper  facilities  and 
comprehensive  inspections  of  hazardous 
materials  loads; 

(v)  Effective  controlled  substance 
interdiction  activities  and  training  on 
strategies  for  carrying  out  such 
activities;  and 

(vi)  Effective  use  of  trained  and 
qualified  ofHcers  and  employees  of 
political  subdivisions  and  local 
governments,  under  the  direction  and 
supervision  of  the  lead  agency,  in 
enforcement  of  commercial  motor 
vehicle  safety  and  hazardous  materials 
transportation  safety. 

(7)  Document,  if  funds  are  used  for 
vehicle  weight,  drug  interdiction  and/or 
traffic  law  enforcement,  that  such 
activities  are  carried  out  in  conjuncticn 
with  an  appropriate  type  of  vehicle  or 
driver  inspection. 

(c)  Guidelines  for  the  preparation  of 
the  SEP  are  provided  in  appendix  A  to 
this  part. 

(Approved  by  the  O^ce  of  Management  and 
Budget  under  control  number  2125-0536) 

§  350.15  Certification  of  compliance  by 
State. 

The  FHWA  will  accept  a  certification, 
executed  by  the  Governor,  the  State’s 
Attorney  General  or  other  State  official 
specifically  designated  by  the  Governor, 
in  the  form  provided  in  appendix  B  to 
this  part,  that  the  State  is  in  compliance 
with  the  conditions  of  §  350.11.  The 
certification  shall  accompany  the  SEP 
and  be  made  part  thereof  The 
certiHcation  shall  be  supplemented  by  a 
copy  of  any  State  law,  regulation  or 
forms  pertaining  to  commercial  motor 
carrier  safety  adopted  since  the  State’s 
last  certiHcation,  if  any,  which  bear  on 
the  items  listed  in  the  certification.  The 
certificate  should  acknowledge  that 
activities  described  in  §  350.11  will  be 
performed. 

§  350.17  Maintenance  of  effort 

(a)  No  SEP  shall  be  approved  or  grant 
awarded  in  the  absence  of  a 
commitment  by  the  State  to  maintain  the 
aggregate  expenditure  of  funds  by  the 
State  for  motor  carrier  and  highway 
hazardous  materials  vehicle  safety 
programs. 

(b)  The  State  shall  determine  which  of 
the  following  two  options  it  will  use  in 
determining  its  maintenance  level  of 
effort: 
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(1)  The  aggregate  average  of 
expenditures  in  the  three  full  fiscal 
years  prior  to  October  1. 1991,  for  all 
programs  for  which  grant  funds  will  be 
used,  or 

(2)  The  aggregate  average  of 
expenditures  in  the  three  ^11  fiscal 
years  prior  to  October  1, 1991,  for  all 
programs  that  are  eligible  for  grant 
funding. 

(c)  Tlie  aggregate  expenditure  of  funds 
by  the  State  in  those  preceding  Hscal 
years  shall  be  exclusive  of  Federal  funds 
authorized  and  expended  for  motor 
carrier  and  highway  hazardous 
materials  safety,  size  and  weight,  traffic 
safety  and  drug  interdiction  enforcement 
purposes  and  any  State  matching  funds 
used  to  receive  Federal  funding.  The 
State  may  also  exclude  expenditures  for 
federally  sponsored  demonstration  or 
pilot  programs. 

(d)  For  the  purpose  of  determining  the 
State's  expenditures,  activities  to  be 
included  must  meet  the  most  current 
requirements  for  funding  eligibility 
under  the  grant  program. 

§  350.19  Grant  application  submission. 

A  State  shall  submit  its  application  to 
the  FHWA  division  office  on  or  before 
August  1  of  each  year.  The  time  for 
submitting  a  plan  may  be  extended  for  a 
period  not  to  exceed  30  calendar  days 
for  good  cause  shown.  Grants  are 
approved  for  the  Hscal  year  for  which 
application  is  made.  Failure  of  a  State  to 
submit  a  plan  for  any  given  fiscal  year 
will  preclude  consideration  of  grant 
approval  for  that  State  for  that  year. 

§  350.21  Distribution  of  funds. 

(a)  The  Federal  share  payable  to 
reimburse  States  for  eligible  costs 
incurred  in  the  administration  of  a 
commercial  motor  carrier  safety 
program  shall  not  exceed  80  percent. 

(b)  The  FHWA  will,  upon  request, 
waive  the  requirement  for  matching 
funds  to  be  provided  by  the  Virgin 
Islands,  American  Samoa.  Guam,  or  the 
Commonwealth  of  the  Northern 
Marianas. 

(c)  The  funds  available  to  any  State 
for  a  basic  grant  in  any  one  year  shall 
be  distributed  according  to  an  allocation 
formula  based  on  the  following  factors 
in  equal  proportion: 

(1)  Road  mileage  (all  highways): 

(2)  Vehicle  miles  travelled  (all 
vehicles): 

(3)  Number  of  commercial  vehicles 
over  10,000  pounds  (gross  vehicle  weight 
rating): 

(4)  j^pulation  (1990  census):  and 

(5)  Special  fuel  consumption  (net  after 
reciprocity  adjustment). 

(d)  Subject  to  the  availability  of  funds, 
the  individual  allocations  shall  be 


adjusted  so  that  no  State  qualifying  for 
an  award  shall  be  allocate  more  than  a 
ceiling  amount,  which  shall  be  no  less 
than  the  ceiling  amount  used  in  the 
previous  ye{U'’s  distribution  process.  The 
ceiling  shall  be  Increased  each  fiscal 
year  in  proportion  to  the  amount  of 
increase  in  the  funds  available  for 
distribution  in  that  fiscal  year.  The 
allocation  formula  shall  also  be  adjusted 
so  that  no  State  qualifying  for  an  award 
shall  be  allocated: 

(1)  Less  than  the  basic  allocation  of 
funds  received  in  the  1991  fiscal  year, 
provided  the  SEP  continues  to  support 
that  level  of  funding;  or 

(2)  Less  than  0.5  percent  of  the  total 
amount  allocated  to  all  States  (or 
$250,000,  whichever  is  greater). 

(e)  Funds  will  be  allocated  to  States  in 
recognition  of  innovative,  successful, 
cost  efficient  or  cost  effective  programs 
to  promote  commercial  motor  vehicle 
safety  and  hazardous  material 
transportation  safety  and  provide 
incentives  to  States  that  conduct  traffic 
safety  enforcement  activities  done  in 
conjunction  with  motor  carrier  safety 
inspections.  The  allocations  will  be 
done  in  three  separate  grants: 

(1)  Basic  grants — funds  used  to 
perform  commercial  vehicle  safety 
activities  such  as  driver/vehicle 
inspections,  safety  reviews  and 
compliance  reviews.  Allocation  for 
basic  grants  will  be  made  pursuant  to 
paragraphs  (c)  and  (d)  of  this  section. 
Unused  basic  allocations  will  be 
periodically  redistributed  in  the  same 
manner. 

(2)  Supplemental  grants — funds  used 
to  conduct  additional  activities  or 
innovative  programs  demonstrated  to  be 
effective  and  cost-efficient  and  may 
include  emphasis  areas  established  by 
policy  in  consultation  with  the  States. 

To  be  eligible  for  a  supplemental  grant 
a  State  must  qualify  for  a  basic  grant 
Unused  supplemental  grant  funds  will 
be  periodically  redistributed 
proportionately  among  those  States  that 
are  able  to  demonstrate  innovative, 
cost-effective  purposes  consistent  with 
the  objectives  of  this  part. 

(3)  Special  grants — ^funds  used  by 
States  to  meet  the  conditions  in  §  350.11 
regarding  eligibility  requirements  for 
basic  grants;  or  for  States  already 
participating  in  the  basic  program,  to 
develop  the  prerequisites  for  expanded 
activities  not  presently  part  of  their 
basic  programs.  Special  grants  are  also 

.available  for  research  or  data  collection 
activities,  or  for  projects  specifically 
identified  by  statute,  as,  for  example, 
commercial  drivers  license  enforcement. 
To  be  eligible  for  a  special  grant,  a  State 
need  not  qualify  for  a  basic  grant. 


(f)  Notwithstanding  any  other 
provisions  of  this  section,  funds  which 
have  not  been  awarded  to  States  under 
application  of  the  allocation  formula 
and  the  provisions  for  additional 
allocations  contained  in  this  section 
may  be  redistributed  at  the  discretion  of 
the  Administrator. 

(g)  The  funds  obligated  by  a  State  will 
remain  available  to  the  State  for  a 
period  of  the  fiscal  year  in  which 
obligated  and  the  next  full  fiscal  year. 
Any  unexpended  obligations  which  are 
to  be  carried  over  to  the  next  fiscal  year 
must  be  accounted  for  in  the  SEP  for 
that  fiscal  year.  Funds  must  be 
expended  in  the  order  in  which  they  are 
obligated. 

§  350.23  Acceptance  of  State  plan. 

(a)  Each  plan  will  be  reviewed  for 
content,  after  which  the  State  will  be 
notified  of  its  acceptance  or  rejection. 

(b)  The  time  for  submitting  a  plan  may 
be  extended  for  a  period  not  to  exceed 
30  calendar  days  for  good  cause  shown. 

(c)  Each  State  plan  shall  include  an 
analysis  of  the  effectiveness  of  its  prior 
year’s  plan  in  reaching  the  stated 
objectives.  The  State  will  be  advised 
whether  any  changes  are  needed  in  the 
plan  or  in  its  intended  objectives. 

§  350.25  Effect  of  faMure  to  submit  a 
satisfactory  State  plan. 

(a)  A  State  will  be  notified  in  writing 
that  approval  of  the  plan  is  being 
withheld  along  with  the  reasons  for  such 
action,  if: 

(1)  It  is  determined  that  a  plan  does 
not  meet  the  requirements  described  in 
§§  350.11  and  350.13;  or 

(2)  It  is  determined  that  an  SEP  is  not 
adequate  to  ensure  effective 
enforcement  of  the  FMCSR  and  FHMR; 
or  compatible  State  rules. 

(b)  The  State  shall  have  30  calendar 
days  from  the  date  of  the  notice  to 
modify  the  plan  and  resubmit  it  for 
approval. 

S  350.27  Procedure  for  withdrawal  of 
approval. 

(a)  If  a  State  is  not  performing 
according  to  an  approved  plan  or  a  State 
is  not  adequately  enforcing  the  FMCSR 
and  FHMR,  or  compatible  State  rules, 
the  Administrator  shall  issue  a  written 
notice  of  proposed  determination  of 
nonconformity  to  the  Governor  of  the 
State  or  the  official  designated  in  the 
plan.  The  notice  shall  state  the  reasons 
for  the  proposed  determination  and 
inform  the  State  that  it  may  reply  in 
writing  within  30  calendar  days  from  the 
date  of  the  notice.  The  reply  would 
address  the  deficiencies  cited  in  the 
notice  and  provide  documentation  as 
necessary. 
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(b)  The  Administrator’s  decision,  after 
notice  and  opportunity  for  comment, 
will  constitute  the  final  decision  of  the 
FHWA.  An  adverse  decision  will  result 
in  immediate  cessation  of  Federal 
participation  in  the  plan. 

(c)  If  the  State  does  not  respond  to  a 
notice  of  proposed  determination  of 
nonconformity  as  provided  in  paragraph 

(a)  of  this  section,  the  proposed 
determination  shall  become  the 
Administrator’s  Hnal  decision  with  the 
same  effect  as  paragraph  (b]  of  this 
section. 

(d)  Any  State  aggrieved  by  an  adverse 
decision  issued  under  this  part  may  seek 
judicial  review  pursuant  to  5  U.S.C.  Ch. 

7. 

§  350.29  Eligible  costs. 

(a)  Woric  must  be  performed  pursuant 
to  an  acceptable  State  plan  in  order  for 
the  cost  of  that  work  to  be  eligible  for 
reimbursement.  The  eligible  costs  under 
the  grant  program  are  comprised  of  the 
allowable  direct  costs  incident  to  the 
State’s  performance  and  its  allocable 
portion  of  allowable  indirect  costs,  less 
applicable  credits. 

(b)  The  primary  functions  to  be 
performed  under  a  basic  grant  are 
uniform  roadside  inspections  and  safety 
and  compliance  reviews  with  follow-up 
enforcement  actions  or  compliance 
measures.  Consequently,  the  major  cost 
will  be  compensation  and  expenses  of 
the  personnel  required  to  perform  these 
functions. 

(c)  Subject  to  paragraph  (c)(5)  of  this 
section,  funds  may  also  be  used  for 

(1)  Enforcement  of  size  and  weight 
limitations; 

(2)  Detecting  the  unlawful  presence  of 
controlled  substances  in  a  commercial 
motor  vehicle  or  on  the  person  of  any 
occupant  (including  the  operator)  of 
such  a  vehicle; 

(3)  Enforcement  of  State  traffic  laws 
and  regulations  designed  to  promote 
safe  operation  of  commercial  motor 
vehicles; 

(4)  And  sanitary  food  transportation 
inspections  pursuant  to  49  U.S.C.  2808. 

(5)  Provided:  These  activities  are 
carried  out  in  conjunction  with  an 
appropriate  type  of  inspection  for 
enforcement  of  safety  regulations.  Size 
and  weight  enforcement  must  be 
conducted  at  locations  other  than  fixed 
weight  facilities,  at  specific  geographical 
locations  where  the  weight  of  a  vehicle 
can  significantly  affect  the  safe 
operation  of  the  vehicle,  or  at  seaports 
where  intermodal  shipping  containers 
enter  and  exit  the  United  States. 

(d)  Eligible  personnel  costs  include, 
but  are  not  limited  to; 

(1)  Recruitment  and  screening; 


(2)  Training; 

(3)  Salaries  and  fringe  benefits;  and 

(4)  Supervision. 

(e)  Equipment  and  travel  costs 
directly  related  to  the  primary  functions 
are  also  eligible  for  proportionate 
reimbursement.  These  costs  include,  but 
are  not  limited  to: 

(1)  Vehicles; 

(2)  Uniforms; 

(3)  Communications  equipment; 

(4)  Special  inspection  equipment: 

(5)  Vehicle  maintenance: 

(6)  Motor  fuel  and  oil;  and 

(7)  Travel  and  per  diem  expenses. 

(f)  Indirect  expenses  related  to 
facilities  used  to  conduct  inspections  or 
to  house  enforcement  personnel,  support 
staff,  and  equipment,  except  those 
related  to  fixed  weighing  facilities;  may 
also  be  eligible  to  the  extent  they  are 
measurable  and  recurring,  such  as  rent 
and  overhead. 

(g)  A  secondary  function  of  the 
MCSAP  is  to  develop  a  data  base  on 
which  to  coordinate  resources  and 
improve  efficiency.  Therefore,  costs 
related  to  data  acquisition,  storage,  and 
analysis  that  are  specifically  identifiable 
as  program  expenses  may  be  eligible  for 
reimbursement. 

(h)  Clerical  and  administrative 
expenses,  to  the  extent  they  are 
necessary  and  directly  attributable  to 
the  MCSAP,  are  eligible  for 
reimbursement. 

(i)  The  cost  of  acquisition  of  real 
property,  land  and  buildings,  is  not 
eligible  as  a  participating  cost  in  the 
MCSAP.  Expenditures  related  to  the 
improvement  of  real  property,  for 
example,  the  installation  of  lights  for  the 
inspection  of  vehicles  at  night  or  minor 
modiHcations  to  existing  structures,  are 
not  considered  acquisition  costs. 

(j)  The  eligibility  of  speciHc  costs  is 
subject  to  review,  and  such  costs  may 
be  necessary,  reasonable,  allocable  to 
the  approved  SEP,  and  allowable  under 
this  and  related  Federal  regulations. 

(k)  In-kind  contributions  are 
acceptable  if  they  represent  eligible 
costs  as  established  by  OMB  Circulars, 
agency  rule  or  policy. 

Appendix  A  to  Part  350 — Guidelines  To 
Be  Used  in  Preparing  State  Enforcement 
Plan 

1.  Designate  the  lead  State  agency:  The 
plan  should  indicate  the  agency  responsible 
for  administering  the  plan. 

2.  Define  the  problem:  In  assessing  the  level 
of  commitment  to  be  made  to  the  enforcement 
of  commercial  motor  carrier  and  highway 
hazardous  materials  safety  regulations,  the 
following  factors  should  be  considered: 

(a)  Volume  of  commercial  motor  vehicle 
traffic; 


(b)  Type  of  commercial  motor  vehicle 
traffic; 

(c)  Volume  of  commercial  motor  vehicle 
traffic  transporting  hazardous  materials; 

(d)  Number  and  frequency  (rate)  of 
commercial  motor  carrier  accidents; 

(e)  Severity  of  accidents  involving 
commercial  motor  carriers: 

(1)  Fatalities; 

(2)  Injuries;  and 

(3)  Property  damage. 

(f)  Seasonal  commercial  motor  carrier 
operational  patterns  within  the  State; 

(g)  Projected  impact  of  increased 
enforcement  (economic  and  operational); 

(h)  Ability  to  prevent  and/or  discourage 
commercial  motor  vehicle  operators  from 
circumventing  inspection  sites; 

(i)  Costs  related  to  the  elements  of  each 
State's  plan.  (This  information  may  or  may 
not  be  available  to  the  States  at  present.  To 
be  able  to  measure  program  effectiveness, 
however.  States  will  need  to  compile  this 
type  of  data.) 

(j)  Type  and  frequency  of  violations  of 
traffic  safety  laws  and  regulations  pertaining 
to  commercial  motor  vehicles  and  accidents; 
and 

(k)  Use  of  alcohol  and  controlled 
substances  by  commercial  motor  vehicle 
drivers. 

(l)  Problems  related  to  overweight  vehicles 
and  safety. 

3.  Determine  current  enforcement  efforts: 
The  plan  should  identify  the  activities 
currently  engaged  in  by  the  State  to  address 
the  commercial  motor  carrier  and  hazardous 
materials  safety  problems.  This  should 
include  a  description  of  existing  laws, 
regulations  and  conjpliance  activities,  as  well 
as  the  agencies  within  the  State  with 
enforcement  responsibilities,  the  resources 
devoted  by  these  agencies,  and  the  cost  to 
the  State  or  local  government  of  these  efforts. 

4.  Establish  the  objectives:  A  key  element 
in  each  plan  is  the  establishment  of  the 
objectives  sought  to  be  achieved  through  the 
use  of  Federal  funds.  The  objectives  should 
be  stated  in  terms  of  quantifiable 
measurements  of  results,  where  possible,  or 
at  least  of  effort.  Ideally,  the  objectives 
should  include  a  measurable  reduction  in 
highway  accidents  or  hazardous  materials 
incidents  involving  commercial  motor 
vehicles,  but  may  also  refer  to  quantifiable 
improvements  in  legislative  or  regulatory 
authorities,  problem  identification, 
enforcement  strategies  and  resource 
allocations.  Goals  should  be  identified  as: 

(a)  Short  term — the  year  beginning  October 
1  following  submission  of  a  MCSAP 
enforcement  plan. 

(b)  Medium  term — two  to  four  years  after 
submission  of  the  enforcement  plan. 

(c)  Long  term — five  years  beyond  the 
submission  of  the  enforcement  plan. 

(d)  Provision  for  review  and  update  of  the 
MCSAP  enforcement  plan. 

5.  Identify  the  resources:  The  plan  should 
detail  the  resources  to  be  used  in 
accomplishing  the  objectives,  and  should 
include: 

(a)  State  agencies  involved: 

(1)  Lead  agency;  and 
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(2)  Local  and  other  cooperating  political 
subdivisions. 

(b)  Personnel  (from  each  agency  involved): 

.  (1)  Line  functions; 

''  (2)  Sta^  and  supervision;  and 

(3)  Administrative,  technical  and  clerical. 

(cj  Facilities: 

(1)  Inspection  sites  regularly  maintained; 
and 

(2)  Building  space  required. 

4d)  Equipment: 

(1)  Vehicles; 

(2)  Communication  and  ADP;  and 

(3)  Other  specialized  tools. 

(e)  Itemization  of  Costs: 

(1)  Personnel  (salaries,  beneHts,  etc.): 

(2)  Equipment  (purchase,  rental,  fuel, 
maintenance,  depreciation,  salvage,  etc.);  and 

(3)  Facilities  (rent  and  overhead). 

6.  Describe  the  practices;  The  plan  should 
describe  how  the  resources  are  to  be 
employed  to  achieve  the  objectives,  and 
should  discuss: 

(a)  Schedules  of  operation  of  inspection 
sites  and  units; 

(b)  Tactics  for  placing  vehicles  but  of 
service; 

(c)  Projected  number  of  annual; 

(1)  Roadside  vehicle  inspections  including 
Commercial  Driver's  Licenses  checks;  and 

(2)  Safety  and  Compliance  Reviews; 

(d)  Methods  to  inspect  all  types  of  carriage; 
(ej  Strategy  for  preventing  circumvention 

or  avoidance  of  inspections; 

(f)  Procedures  for  handling  hazardous 
materials  carriers;  and 

(g)  Supervision  and  recordkeeping. 

7,  Provide  for  evaluation:  Each  plan  should 
include  a  provision  for  self-evaluation  of  its 
effectiveness.  It  is  not  practicable  to  establish 
objective  minimums,  as  each  State  has 
unique  characteristics  and  varying  levels  of 
existing  enforcement  activity.  The  FHWA 
will  cooperate  with  State  regulatory  and 
enforcement  agencies  by  gathering  useful 
information  and  experience  on  elements  of 
enforcement  practices  that  produce  positive 
results. 

The  bottom  line  objective  in  any  safety 
program  is  a  decrease  in  the  number  and 
severity  of  accidents.  Motor  carrier  safety 
regulations  should  be  designed  to  prescribe 
methods  to  eliminate  the  risks  of  accidents. 
Compliance  with  such  regulations  should, 
therefore,  reduce  accidents.  The  States  are 
encouraged  to  design  their  programs  to  link 
their  enforcement  efforts  to  causes  of 
accidents,  whenever  possible,  and  to  develop 
the  data  necessary  to  demonstrate  the 
results.  In  assessing  State  Enforcement  Plans, 
the  FHWA  will  be  particularly  attentive  to 
the  methods  by  which  effectiveness  is  to  be 
evaluated,  and  will  provide  whatever 
assistance  is  feasible  in  developing 
measurement  factors. 

Appendix  B  to  Part  350 — ^Fortn  of  State 
Certification 

I  (name),  (title),  on  behalf  of  the  State  of 

— . - -  as  requested  by  the  Federal 

Highway  Administrator  as  a  condition  of 
approval  of  a  grant  under  the  authority  of 
Sec.  402  of  the  Surface  Transportation 
Assistance  Act  of  1982  (Pub.  L.  97-424),  do 
hereby  certify  as  follows: 


1.  The  State  (has  adopted)  (will  adopt) 
commercial  motor  carrier  and  highway 
hazardous  materials  safety  rules  and 
regulations,  which  (are)  (will  be) 
substantially  similar  to  and  consistent  with 
the  Federal  Motor  Carrier  Safety  Regulations 
and  the  Federal  Hazardous  Materials 
Regulations  (a  copy  of  the  existing  or 
proposed  State  ndes  and  regulations  to  be 
attached  in  the  first  year  of  the  program). 

2.  The  State  has  designated  (name  of  State 
commercial  motor  carrier  safety  agency)  as 
the  lead  agency  to  administer  the 
enforcement  plan  for  which  the  grant  is  being 
awarded,  and  (name  of  agencies)  to  perform 
functions  under  the  plan.  These  agencies 
(have)  (will  have)  the  legal  authority, 
resources  and  qualified  personnel  necessary 
for  the  enforcement  of  the  State's  commercial 
motor  carrier  and  highway  hazardous 
materials  safety  rules  and  regulations. 

3.  The  State  will  devote  such  of  its  own 
funds  as  may  be  necessary  to  provide  its 
matching  share  to  the  Federal  assistance 
provided  in  the  grant  to  administer  the  plan  it 
is  herewith  submitting,  and  to  enforce  the 
state's  commercial  motor  carrier  safety  rules 
and  regulations  in  a  manner  to  be  consistent 
with  the  approved  plan. 

4.  The  laws  of  the  State  provide  the  State’s 
enforcement  officers  right  of  entry  and 
inspection  sufficient  to  carry  out  the  purposes 
of  the  enforcement  plan  as  approved  and 
provides  that  the  State  will  grant  maximum 
reciprocity  for  inspections  conducted 
pursuant  to  the  North  American  Inspection 
Standard,  through  the  use  of  a  nationally 
accepted  system  allowing  ready 
identiffcation  of  previously  inspected 
commercial  motor  vehicles. 

5.  The  State  shall  require  that  all  reports 
relating  to  the  program  be  submitted  to  the 
appropriate  State  agency  or  agencies;  and 
such  reports  will  be  made  available  to  the 
Federal  Highwa  Administration  upon  request. 

6.  The  State  will  adopt  such  uniform 
reporting  requirements  and  use  such  uniform 
forms  for  recordkeeping,  inspection,  and 
other  enforcement  activities  as  may  be 
established  by  the  Federal  Highway 
Administration. 

7.  The  State  (has)  (will  have)  in  effect  a 
requirement  that  registrants  of  commercial 
motor  vehicles  declare  knowledge  of  the 
applicable  Federal  or  State  commercial  motor 
carrier  safety  rules  and  regulations. 

8.  The  State  will  maintain  the  level  of  its 

expenditures  for  motor  carrier  safety 
programs  and,  if  applicable,  size  and  weight, 
traffic  safety,  and  dnig  interdiction 
enforcement  programs,  exclusive  of  Federal 
assistance,  at  least  at  the  level  of  its 
expenditures  for  these  purposes  during  the 
last  three  full  fiscal  years  immediately  prior 
to  October  1. 1991.  The  level  of  expenditures 
determined  to  be  $ _ _ 

9.  The  State  will  ensure  that  commercial 
motor  vehicle  weight  enforcement,  drug 
interdiction,  and  traffic  enforcement 
activities  funded  under  this  program  will  not 
diminish  the  effectiveness  of  other 
commercial  motor  vehicle  safety  enforcement 
programs. 

10.  The  State  will  ensure  that  fines  imposed 
and  collected  by  the  State  for  violations  will 
be  reasonable  and  appropriate  and  provides 


that,  to  the  maximum  extent  practicable,  will 
seek  to  implement  into  law  and  practice  the 
recommended  fine  schedule  published  by  the 
Commercial  Vehicle  Safety  Alliance. 

11.  The  State  will  ensure  that  the  SEP  is 
coordinated  with  the  State  highway  safety 
plan  under  section  402  of  title  23,  U.S.  Code. 

12.  The  State  will  participate  in  the 
SAFETYNET  no  later  than  January  1, 1994. 

13.  The  State  will  underlie  efforts  to 
emphasize  and  improve  enforcement  of  State 
and  local  traffic  laws  as  they  pertain  to 
commercial  motor  vehicle  safety. 

Date  - 

Location - - - - - 

(Signature)  - 

Appendix  C  to  Part  350 — ^Tolerance 
Guidelines  For  Adopting  Compatible 
State  Rules  and  Regulations 

1.  Introduction,  Purpose  and  Rules  of 
Construction 

The  goal  of  the  Federal  Highway 
Administration  (FHWA)  is  to  encourage  all 
States  to  ultimately  adopt  motor  carrier 
safety  and  hazardous  materials 
transportation  rules  and  regulations  identical 
in  all  respects  to  those  requirements  set  forth 
in  Federal  laws  and  regulations,  applicable  to 
both  interstate  and  intrastate  commerce. 
Recognizing  that  there  are  circumstances 
unique  to  each  State  which  may  require 
special  attention  in  that  particular  State. 
FHWA  has  concluded  that  certain 
circumstances  may  warrant  limited 
deviations  from  the  Federal  standards  where 
the  Federal  regulations  do  not  apply. 

The  purpose  of  this  appendix  is  to  set  forth 
the  limits  within  which  a  State's  deviations  to 
variances  in  adopting  motor  carrier  safety 
and  hazardous  materials  rules  may  extend 
and  still  be  considered  compatible  for 
funding  purposes  under  49  CFR  part  350. 
These  limits  or  tolerances  are  applicable  for 
this  purpose  to  those  States  rules  or 
regulations  where  the  U.S.  Department  of 
Transportation  also  has  jurisdiction  and 
where  State  rules  only  apply.  The  tolerance 
standards  are  listed  below  in  two  categories 
setting  forth  allowable  variances  for  State 
rules  and  regulations  where  the  U.S. 
Department  of  Transportation  also  has 
jurisdiction  and  those  State  rules  and 
regulations  applicable  where  the  U.S. 
Department  of  Transportation  does  not  have 
jurisdiction. 

The  FHWA  may  consider  and  approve 
variances  in  State  regulations  or  enforcement 
practices,  provided  a  State  can  demonstrate 
that  the  regulation  or  enforcement  practice 
achieves  substantially  the  same  purpose  as 
the  similar  Federal  rule  and  has  no  adverse 
impact  on  safety. 

When  two  or  more  tolerance  guidelines 
could  be  applied  to  a  particular  variance  in  a 
State's  regulations,  the  guideline  that  most 
readily  allows  the  variance  to  be  deemed 
compatible  should  be  applied.  These 
guidelines  delineate  the  maximum  tolerance 
FHWA  will  allow  short  of  total  withdrawal 
of  MCSAP  funding. 
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2.  Tolerance  Cuidelinea  for  State  Ruiee  and 
Regulatione  Where  the  US.  Department  of 
Transportation  Also  Holds  Jurisdiction 

A.  States  shall  not  be  required  to  adopt  40 
CFR  parts  107. 394,  398, 390  and  iS  171.15, 

1  n.l6  and  177.807  as  applicable  to  either 
interstate  or  intrastate  conunerce.  A  State  is 
not  required  to  adopt  49  CFR  part  178  only  if 
the  State  can  still  enforce  the  standards 
contained  therein. 

B.  States  should  t^nlate  their  regulations  to 
make  them  compatible  with  the  fMCSRs/ 
FHMRs.  This  updating  should  be  done  as 
soon  and  often  as  practical.  State's 
regulations  will  be  deemed  as  current/ 
compatible  if  rule  changes  havei)een  entered 
Into  the  legislative/regulatory  adoption 
process  appropriate  for  that  State.  Failure  of 
the  adoption  process  to  bring  about  the 
required  diange  may  result  in  a 
determination  that  ^e  State's  regulations  are 
incompatible. 

C.  State  rules  must  be  applicable  to  the 
same  extent  as  the  Federal  Motor  Carrier 
Safety  and  Hazardous  Materials  Regulations 
except  where  deviation  may  be  allowed  by 
part  355  of  this  chapter  and  this  appendix. 

3.  Tolerance  Guidelines  for  State  Rules  and 
Regulations  Where  the  US  Department  of 
Transportation  Regulations  Do  Not  Apply 

A.  State  rules  must  be  applicable  to  the 
same  extent  as  the  Federal  Motor  Carrier 
Safety  and  Hazardous  Materials  Regulations 
except  where  deviation  may  be  approved  by 
part  355  of  this  chapter  and  this  appendix. 

B.  States  may  exempt  from  all  or  part  of 
their  regulations  commercial  motor  vehicles 
with  a  GVWR  of  28,000  pounds  or  less. 
However,  vehicles  with  a  GVWR  of  28,000 
pounds  or  less  may  not  be  exempted  from 
either  the  motor  carrier  safety  regulation  or 
hazardous  materials  regulations  if  the  vehicle 
is  used  to  transport  hazardous  materials 
requiring  a  placard  or  if  the  vehicle  is 
designed  to  transport  more  than  15 
passengers,  including  the  driver. 

C.  States  may  not  exempt  from  regulation 
motor  carriers  based  on  the  type  of  carriage 
being  performed  (i.e.,  for-hire,  private). 

D.  Exemptions  granted  to  certain  industries 
by  a  State  prior  to  April  1988  and  accepted  by 
FHWA  may  remain  valid.  Although  industry 
exemptions  are  strongly  discouraged,  a  State 
may  request  and  FHWA  may  approve  such 
an  exemption  after  the  State  has  submitted  to 
the  FHWA  dociunentation  which  will  allow 
evaluation  of  the  following  or  similar 
information: 

(1)  Type  and  scope  of  the  industry 
exemption  requested; 

(2)  Type  and  scope  of  regulatory  exemption 
request^ 

(3)  Accident  information  related  to  that 
specifre  industry — ratio,  frequency, 
comparative  frgures,  etc.; 

(4)  Percentage  of  industry  affected — 
number  of  vehicles,  mileage  traveled,  number 
of  companies  involved,  etc.; 

(5)  Inspection  information — number  of 
violations  per  inspection,  out-of-service 
information,  etc.; 

(6)  Other  regulations  enforced  by  other 
State  agencies  not  participating  in  the 
MCSAP; 

(7)  Commodity  transported — i.e.,  hazardous 
materials,  livestock,  grain,  eta: 


•  (8>Similar  exemptions  granted; 

(9)  Reason  exemption  is  needed; 

(10)  Projected  effect  on  safety; 

(11)  The  State's  economic  environment  and 
its  aMlity  to  compete  in  foreign  and  domestic 
mariiets. 

E.  Regulatory  exemptions  based  on  the 
distance  a  motor  carrier  or  driver  operates 
from  their  home  terminal  are  not  deemed  to 
be  compatible.  This  prohibition  does  not 
apply  to  those  exemptions  already  contained 
in  the  Federal  Motor  Carrier  Safety 
Regulations  nor  to  the  extension  of  the 
mileage  radius  exemption  contained  in  49 
CFR  395.8(1)  from  100  to  150  miles. 

F.  States  are  strongly  encouraged  to  apply 
the  identical  regulatory  and  enforcement 
schemes  to  both  interstate  and  intrastate 
carriers  as  set  forth  in  the  Federal  Motor 
Carrier  Safety  Regulations  when  regulating 
drivers'  hours  of  service.  However,  certain 
limited  tolerances  where  the  U.S.  Department 
of  Transportation's  hours  of  service 
regulations  do  not  apply  are  allowed. 
Specifically,  an  expansion  of  the  10-hour 
driving  rule  to  a  12-hour  driving  limit, 
provided  that  the  total  period  of  time  spent 
driving  and  on  duty  not  driving  is  not 
extended  to  more  dian  16  hours  and  an 
increase  in  the  70-hour  rule  to  70  hours  in  7 
consecutive  days  or  80  hours  in  8  consecutive 
days  will  be  considered  compatible. 

G.  Drivers  operating  not  subject  to  the 
jurisdiction  of  the  U.S.  Department  of 
Transportation  may  drive  if  they  are  at  least 
18  years  old. 

H.  States  may  provide  grandfather  clauses 
in  their  rules  and  regulations  if  such 
exemptions  are  uniform  or  in  substantial 
harmony  with  the  Federal  standards  and 
provide  an  orderly  transition  to  full 
regulatory  adoption  at  a  later  date. 

L  The  States  may  qualify  any  driver 
engaged  wholly  in  intrastate  conunerce  who 
is  adversely  affected  by  ciurent  State  medical 
standards,  upgraded  to  be  consistent  with 
part  391  of  tUs  chapter,  even  it  the  States 
adopted  those  medical  standards  in  the  past 
Drivers  identifred  through  March  31,  .19^  as 
not  meeting  the  upgrade  State  standards 
may  also  be  qualifred.  Such  a  driver  may 
remain  qualifred  after  March  31, 1992,  as  long 
as  an  examining  physician  determines  during 
the  biennial  medical  examination  that 
existing  medical  or  physical  conditions  that 
would  otherwise  render  the  driver  not 
qualifred  under  Federal  standards  have  not 
signifrcantly  worsened  or  another  non¬ 
qualifying  medical  or  physical  condition  has 
not  manifested. 

It  should  be  well  noted  that  the  FHWA  still 
considers  the  physical  qualification 
standards  in  part  391  of  this  chapter  to  be  the 
minimum  standards  that  contribute 
signifrcantly  to  commercial  motor  vehicle 
operational  safety.  The  FHWA  continues  to 
encourage  States  to  adopt  these  minimum 
standards  as  their  own  and  to  use  this 
grandfathering  option  judiciously  to  respond 
to  legitimate  hardships.  This  policy  should  in 
no  way  be  interpreted  as  discrediting  the 
medical  standards  adopted  in  part  391  of  this 
chapter. 

This  guideline  will  not  preclude  a  State's 
adoption  of  or  continuation  of  a  waiver 
program  which  can  be  demonstrated  to  be 


based  on  sound  medical  judgment  combined 
with  appropriate  performance  standards 
causing  no  adverse  effect  on  safety. 

2.  Part  355  is  added  to  read  as  follows: 

PART  355— COMPATIBILITY  OF 
STATE  LAWS  AND  REGULATIONS 
AFFECTING  INTERSTATE  MOTOR 
CARRIER  OPERATIONS  ^ 

Subpart  A— Ganeral  Applicability  and 
Dafinitiona 

355.1  Purpose. 

355.3  Applicability. 

355.5  Defrnitions. 

Subpart  B—Raqutramanta 

355JZ1  Regulatory  Review. 

355.23  Submission  of  Results. 

355.25  Adopting  and  enforcing  compatible 
laws  and  regulations. 

Appendix  A  to  Part  355 — GuideUnas  for  tha 
Regulatory  Review 

Authority:  49  U.S.C.  app.  2505-2508;  49 
U.S.C.  504  and  3102;  49  CFR  1.48. 

Subpart  A— Ganaral  Applicability  and 
Definitions 

§355.1  Purpoaa. 

(a)  To  promote  adoption  and 
enforcement  of  State  laws  and 
regulations  pertaining  to  commercial 
motor  vehicle  safety  that  are  compatible 
with  appropriate  parts  of  the  Federal 
Motor  Carrier  Safety  Regulations. 

(b)  To  provide  guidelines  for  a 
continuous  regulatory  review  of  State 
laws  and  regulations. 

(c)  To  establish  deadlines  for  States  to 
achieve  compatibility  with  appropriate 
parts  of  Federal  Motor  Carrier  Safety 
Regulations  with  respect  to  interstate 
commerce. 

§355.3  AppncabiHty. 

These  provisions  apply  to  any  State 
that  adopts  or  enforces  laws  or 
regulations  [>ertaining  to  commercial 
motor  vehicle  safety  in  interstate 
commerce. 

§355.5  Definitions. 

Unless  specifically  defined  in  this 
section,  terms  used  in  this  part  are 
subject  to  the  definitions  in  49  CFR 
390.5— 

Compatible  or  compatibility,  in 
relation  to  State  laws  and  relations 
pertaining  to  commercial  motor  vehicle 
safety,  means  having  the  same  effect  as 
the  Federal  Motor  Carrier  Safety 
Regulations  in  that  those  State  laws  and 
regulations  are  either  identical  or  fall 
within  the  guidelines  in  appendix  C  of 
part  350  of  this  chapter. 

Federal  Motor  Carrier  aafety 
Regulations  means  those  safety 
regulations  which  are  contain^  in  parts 
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390,  391.  392,  393,  395.  and  396  of  this 
chapter. 

State  means  a  State  of  the  United 
States  and  the  District  of  Columbia. 

Subpart  B — Requirements 

§  355.21  Regulatory  revleww 

(a)  General.  Each  State  shall  annually 
analyze  its  laws  and  regulations, 
including  those  of  its  political 
subdivisions,  which  pertain  to 
commercial  motor  vehicle  safety  to 
determine  whether  its  laws  and 
regulations  are  compatible  with  the 
Federal  Motor  Carrier  Safety 
Regulations.  Guidelines  for  the 
regulatory  review  are  provided  in 
appendix  A  of  this  part. 

(b)  Responsibility.  The  State  agency 
designated  as  lead  agency  for  the 
administration  of  grants  made  pursuant 
to  part  350  of  this  subchapter  is 
responsible  for  reviewing  and  analyzing 
State  laws  and  regulations  for 
compliance  with  this  Part. 

(cj  State  Review.  (1)  The  State  shall 
determine  which  of  its  laws  and 
regulations  pertaining  to  commercial 
motor  vehicle  safety  are  the  same  as  the 
Federal  Motor  Carrier  Safety 
Regulations.  With  respect  to  any  State 
law  or  regulation  which  is  not  the  same, 
the  State  shall  identify  such  law  or 
regulation  and  determine  whether 

(1)  It  has  the  same  effect  as  a 
corresponding  section  of  the  Federal 
Motor  Carrier  Safety  Regulations: 

(ii)  It  applies  to  interstate  commerce: 

(iii)  It  is  more  stringent  than  the 
FMCSR  in  that  it  is  more  restrictive  or 
places  a  greater  burden  on  any  entity 
subject  to  its  provisions: 

(2)  If  the  inconsistent  State  law  or 
regulation  applies  to  interstate 
commerce  and  is  more  stringent  than  the 
FMCSR.  the  State  shall  determine: 

(i)  The  safety  benefits  associated  with 
such  State  law  or  regulation:  and 

(ii)  The  effect  of  the  enforcement  of 
such  State  law  or  regulation  on 
interstate  commerce. 

(3)  If  the  inconsistent  State  law  or 
regulation  does  not  apply  to  interstate 
commerce  or  is  less  stringent  than  the 
FMCSR,  the  Tolerance  Guidelines  for 
participation  in  the  Motor  Carrier  Safety 
Assistance  Program  in  part  350  of  this 
chapter  shall  apply. 

§  355.23  Submission  of  results. 

Each  State  shall  submit  the  results  of 
its  regulatory  review  annually  with  its 
certification  of  compliance  under  49  CFR 
350.15,  it  shall  submit  the  results  of  the 
regulatory  review  with  the  certification 
no  later  than  August  1  of  each  year  with 
the  SEP.  The  State  shall  include  copies 
of  pertinent  laws  and  regulations. 


S  355.25  Adopting  snd  enforcing 
compatibis  laws  and  regulations. 

(a)  General.  No  State  shall  have  in 
effect  or  enforce  any  State  law  or 
regulation  pertaining  to  commercial 
motor  vehicle  safety  in  interstate 
commerce  which  the  Administrator 
finds  to  be  incompatible  with  the 
provisions  of  the  Federal  Motor  Carrier 
Safety  Regulations. 

(b)  New  State  Requirements.  No  State 
shall  implement  any  changes  to  a  law  or 
regulation  which  makes  that  or  any 
other  law  or  regulation  incompatible 
with  a  provision  of  the  Federal  Motor 
Carrier  Safety  Regulations. 

(c)  Enforcement.  To  enforce 
compliance  with  this  section,  the 
Administrator  will  initiate  a  rulemaking 
proceeding  under  part  389  of  this 
chapter  to  declare  the  incompatible 
State  law  or  regulation  pertaining  to 
commercial  motor  vehicle  safety 
unenforceable  in  interstate  commerce. 

(d)  Waiver  of  Determination.  Any 
person  (including  any  State)  may 
petition  for  a  waiver  of  a  determination 
made  under  paragraph  (c)  of  this 
section.  Such  petition  will  also  be 
considered  in  a  rulemaking  proceeding 
under  part  389  of  this  chapter.  Waivers 
shall  be  granted  only  upon  a  satisfactory 
showing  that  continued  enforcement  of 
the  incompatible  State  law  or  regulation 
is  not  contrary  to  the  public  interest  and 
is  consistent  with  the  safe  operation  of 
commercial  motor  vehicles. 

(e)  Consolidation  of  Proceedings.  The 
Administrator  may  consolidate  any 
action  to  enforce  this  section  with  other 
proceedings  required  under  this  section 
if  the  Administrator  determines  that 
such  consolidation  will  not  adversely 
affect  any  party  to  any  such  proceeding. 

Appendix  A  to  Part  355 — Guidelines  for 
the  Regulatory  Review 

Each  State  shall  review  its  laws  and 
regulations  to  achieve  compatibility  with  the 
Federal  Motor  Carrier  Safety  Regulations 
(FMCSRs).  Each  State  shall  consider  all 
related  State  and  local  requirements  and  the 
effect  of  each  requirement  on  enforcement  of 
the  State's  motor  carrier  safety  regulations. 
The  documentation  shall  be  simple  and  brief. 

Scope 

The  State  review  required  by  S  355.21  may 
be  limited  to  those  laws  and  regulations 
previously  determined  to  be  incompatible  in 
the  report  of  the  Commercial  Motor  Vehicle 
Safety  Regulatory  Review  Panel  issued  in 
August  1990,  or  by  subsequent  determination 
by  the  Administrator  under  this  part,  and  any 
State  laws  or  regulations  enacted  or  issued 
after  August  1990. 

Applicability 

The  requirements  must  apply  to  all 
segments  of  the  motor  carrier  industry 
Including  common,  contract  and  private 


carriers  of  property  and  for-hire  carriers  of 
passengers. 

Definitions 

Definitions  of  terms  must  be  consistent 
with  those  in  the  FMCSR.  For  example,  a 
commercial  motor  vehicle  is  a  vehide 
operating  in  interstate  commerce  on  a  public 
highway,  that  (1)  has  a  gross  vehicle  weight 
rating  (GVWR)  of  10,001  pounds  or  more.  (2) 
is  designed  to  transport  more  than  15 
passengers  (including  the  driver),  or  (3)  is 
used  to  transport  hazardous  materials  in  a 
quantity  requiring  placarding  under 
regulations  issued  by  the  Secretary  under  the 
Hazardous  Materials  Transportation  Act  (49 
U.S.C  App.  1801-1813). 

Driver  Qualifications 

Require  a  driver  to  be  properly  licensed  to 
drive  a  motor  vehicle;  require  a  driver  to  be 
in  good  physical  health,  at  least  21  years  of 
age.  able  to  operate  a  vehicle  safely,  and 
maintain  a  good  driving  record;  prohibit  drug 
and  alcohol  abuse;  require  a  motor  carrier  to 
maintain  a  driver  qualification  file  for  each 
driver,  require  a  motor  carrier  to  ensure  that 
a  driver  is  medically  qualified;  and  require  a 
motor  carrier  to  establish  an  anti-drug 
program  with  testing  of  drivers  prior  to 
employment,  periodically,  based  on 
reasonable  cause,  after  reportable  accidents, 
and  by  random  selection. 

Note:  The  requirements  for  testing  apply 
only  to  drivers  of  commercial  motor  vehicles 
as  defined  in  49  CFR  part  391,  subpart  H. 

Driving  of  Motor  Vehicles 

Prohibit  possession,  use,  or  driving  under  • 
the  influence  of  alcohol  or  other  controlled 
substances  (while  on  duty);  and  establish  0.04 
percent  as  the  level  of  alcohol  in  the  blood  at 
which  a  driver  is  considered  under  the 
influence  of  alcohol. 

Parts  and  Accessories  Necessary  for  Safe 
Operation 

Require  operational  lights  and  reflectors; 
require  systematically  arranged  and  installed 
wiring;  and  require  brakes  working  at  the 
required  performance  level,  and  other  key 
components  included  in  49  CFR  part  393. 

Hours  of  Service 

Prohibit  a  motor  carrier  from  allowing  or 
requiring  any  driver  to  drive:  More  than  10 
hours  following  8  consecutive  hours  off  duty: 
after  being  on  duty  15  hours,  after  being  on 
duty  more  than  60  hours  in  any  7  consecutive 
days;  or  after  being  on  duty  more  than  70 
hours  in  any  8  consecutive  days. 

Require  a  driver  to  prepare  a  record-of- 
duty  status  for  each  24-hour  period.  The 
driver  and  motor  carrier  must  retain  the 
records. 

Inspection  and  Maintenance 

Prohibit  a  commercial  motor  vehicle  from 
being  operated  when  it  is  likely  to  cause  an 
accident  or  a  breakdown;  require  the  driver 
to  conduct  a  walk-around  inspection  of  the 
vehicle  before  driving  it  to  ensure  that  it  can 
be  safely  operated;  require  the  driver  to 
prepare  a  driver  vehicle  inspection  report; 
and  require  commercial  motor  vehicles  to  be 
inspected  at  least  annually. 
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1.  Each  State  must  determine  whether  its 
requirements  ejecting  interstate  motor 
carriers  are  "less  stringent"  than  the  Federal 
requirements.  Less  stringent  requirements 
represent  either  gaps  in  the  State 
requirements  in  relation  to  the  Federal 
requirements  as  summarized  under  item 
number  one  in  this  appendix  or  State 
requirements  which  are  less  restrictive  than 
the  Federal  requirements. 

a.  An  example  of  a  gap  is  when  a  State 
does  not  have  the  authority  to  regulate  the 
safety  of  for-hire  carriers  of  passengers  or 
has  the  authority  but  chooses  to  exempt  the 
carrier. 

b.  An  example  of  a  less  restrictive  State 
requirement  is  when  a  State  allows  a  person 
under  21  years  of  age  to  operate  a 
commercial  motor  vehicle  in  interstate 
commerce. 

2.  Each  State  must  determine  whether  its . 
requirements  affecting  interstate  motor 
carriers  are  "more  stringent"  than  the  Federal 
requirements:  More  stringent  requirements 
are  more  restrictive  or  inclusive  in  relation  to 
the  Federal  requirements  as  summarized 
under  item  number  one  in  this  appendix.  For 
example,  a  requirement  that  a  driver  must 


have  2  days  off  after  working  5  consecutive 
days.  The  State  would  demonstrate  that  its 
more  stringent  requirements: 

a.  Have  a  "safety  benefit;”  for  example, 
result  in  fewer  accidents  or  reduce  the  risk  of 
accidents; 

b.  Do  not  create  "an  undue  burden  on 
interstate  commerce,”  e.g.,  do  not  delay, 
interface  with,  or  increase  the  cost  or  the 
administrative  burden  for  a  motor  carrier 
transporting  property  or  passengers  in 
interstate  commerce;  and 

c.  Are  otherwise  compatible  with  Federal 
safety  requirements. 

3.  A  State  must  adopt  and  enforce  in  a 
consistent  manner  the  requirements 
referenced  in  the  above  guidelines  in  order 
for  the  FHWA  to  accept  the  State’s 
determination  that  it  has  compatible  safety 
requirements  affecting  interstate  motor 
carrier  operations.  Generally,  the  States 
would  have  up  to  3  years  from  the  effective 
date  of  the  new  Federal  requirement  to  adopt 
and  enforce  compatible  requirements.  The 
FHWA  would  specify  the  deadline  when 
promulgating  future  Federal  safety 
requirements.  The  requirements  are 
considered  of  equal  importance. 


PART  396— INSPECTION,  REPAIR, 

AND  MAINTENANCE 

3.  The  authority  citation  for  part  396  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  app.  2509;  49  U.S.C. 
3102;  49  CFR  1.48. 

4.  Section  396.9  is  amended  by 
revising  paragraph  (d)(3)(ii]  to  read  as 
follows: 

§  396.9  Inspection  of  motor  vehicles  in 
operation. 

*  *  *  *  « 

(d)  *  *  * 

(3)  *  *  * 

(ii)  Return  the  completed  roadside 
inspection  form  to  the  issuing  agency  at 
the  address  indicated  on  the  form  and 
retain  a  copy  at  the  motor  carrier's 
principal  place  of  business  for  12 
months  from  the  date  of  the  inspection. 
[FR  Doc.  92-8535  Filed  4-15-92;  8:45  am] 
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